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The  study  considers 
options  for  charging 
recreational  user  fees  at 
State  Water  Storage 
Projects... 


Five  fee  possibilities  are 
considered  in  this  report... 


The  findings  are  based  on 
three  considerations... 


Entrance  Fees... 


In  response  to  The  52nd  Legislature's  requirement  in  S.B 
313,  the  Department  of  Fish,  Wildlife  and  Parks,  in 
consultation  with  the  Department  of  Natural  Resources 
and  Conservation  has  studied  the  feasibility  of  charging 
fees  to  recreational  users  of  State  Water  Storage  Projects. 

The  intent  is  that  recreational  users  should  pay  a  fair 
share  of  the  maintenance  of  water  storage  facilities. 

Five  specific  fee  options  are  mentioned  in  S.B. 313  and  are 
evaluated  in  chapters  bearing  their  names.    This  Executive 
Summary  recaps  the  conclusions  drawn  as  a  result  of  this 
analysis. 

This  report  is  not  intended  to  advocate  for  or  against  any 
options.    Its  purpose  is  to  consider  feasibility  only.    Its 
conclusions  are  based  upon  three  factors:  1)  Is  the  option 
legal?  2)  Would  it  be  profitable?  and,  3)  Would  it  be  fair 
to  payers? 

Although  potentially  the  most  fair  of  the  options,  charging 
of  entrance  fees  is  not  feasible  because  it's  not  profitable 
at  most  sites  and  existing  fees  do  not  cover  the  cost  of 
recreation  management.    There  are  also  legal  barriers  at 
sites  managed  by  federal  agencies  or  improved  using 
federal  fish  and  wildlife  funds. 


Water  Development 
Stamp... 


Motorboat  Fuel  Tax 
Increase... 


This  option,  as  a  prerequisite  for  fishing  and  hunting 
licenses,  is  not  feasible  because  it  would  violate  federal 
funding  and  state  assenting  laws.    It  could  be  legally 
required  of  boaters,  which  would  also  be  profitable. 
Whether  it  would  be  fair  to  boaters  would  depend  on 
which  other  funding  options  might  also  be  chosen. 

An  increase  in  the  share  of  the  existing  tax  going  to  the 
motorboat  account  is  very  likely  legal,  profitable  and  fair. 
However,  an  about-to-be-released  federally  sponsored 
study  must  support  an  increase  based  upon  consumption. 
Preliminan,'  findings  for  Montana  do  not  support  an 
increase  over  the  present  0.99c  allocation  to  the  State 
Park  System. 


Land  and  Water 
Conservation  License... 

Department  of  Fish, 
Wildlife  and  Parks  Taxes 
or  Fees... 


This  option  is  burdened  with  so  many  legal,  fairness  and 
profitability  issues  that  it  is  not  feasible. 

Three  sources  of  money  could  be  used  legally,  fairly  and 
profitably  on  a  limited  case-by-case  basis.  Their  use  would 
be  strictly  controlled  by  federal  funding  laws  and  state 
assenting  laws.   These  sources  are;  1 )  state  fishing  and 
hunting  license  revenues,  2)  the  Federal  Aid  in  Sport  Fish 
Restoration  (D-J)  Fund,  and  3)  the  federal  Land  and 
Water  Conservation  Fund  (LWCF). 

All  Fish,  Wildlife  and  Parks  funding  sources  are  currently 
fully  appropriated  to  current  level  services,  some  at  state 
water  storage  projects.    Additional  redirection  of  existing 
funds  to  state  water  projects  would  reduce  public  services 
elsewhere.    Depending  upon  the  funding  options  selected, 
this  could  be  a  major  problem  for  the  already  seriously 
underfunded  State  Park  System. 


n.  iBtrdatictki 


The  study  Mandate. 


S.B.  313 

The  Water  Storage 
Policy  Act. . . 


The  52nd  Legislature,  in  1991,  mandated  this  study 
in   S.B.  313,  The  Water  Storage  Policy  Act. 

The  bill's  complete  title  describes  its  scope  and 
puts  this  study  in  context. 

"An  act  clarifying  state  water  storage  policy 
and  the  role  of  storage  in  solving  water  problems; 
establishing  guidelines  for  setting  priorities 
among  new  storage  and  rehabilitation  storage 
projects;  requiring  a  study  of  the  feasibility  of 
assessing  recreational  user  fees  to  repay  water 
storage  project  costs  (emphasis  added) ;  requiring 
a  study  of  the  feasibility  of  collecting  larger 
fees  from  consumptive  water  users  who  benefit  from 
the  development  of  new  state-owned  water  storage 
projects  or  from  the  rehabilitation  of  existing 
state  owned  water  storage  projects;  requiring  a 
study  of  water  storage  laws  and  regulations  by  the 
water  policy  committee;  creating  a  water  storage 
state  special  revenue  account;  allocating 
additional  tax  revenues  for  water  development; 
allocating  25%  of  the  money  available  as  grants  in 
the  water  development  state  special  revenue 
account  and  renewable  resource  development  account 
to  the  development  of  water  storage  projects; 
eliminating  the  10-year  limit  on  project 
development  plans  required  in  applications  for 
large  water  use  permits;  amending  sections  85-1- 
604,  85-2-310,  and  90-2-111,  MCA;  and  providing  an 
effective  date." 


Department  of  Fish, 
Wildlife  and  Parks  to 
conduct  study. . . 


The  Montana  Water  Plan 
provides  background... 


The  bill,  in  Section  5,  provides  specific 
instructions.   "Study  of  recreational  user  fees. 
(1)  The  department  of  fish,  wildlife  and  parks, 
with  the  cooperation  of  the  department  of  natural 
resources  and  conservation,  shall  conduct  and 
coordinate  a  study  that  assesses  the  feasibility 
of  charging  recreational  beneficiaries  of  water 
storage  projects  fees  to  assist  in  the  repayment 
of  a  portion  of  those  project  costs  associated 
with  recreational  opportunities." 

The  "Water  Storage  Section"  of  the  Montana  Water 
Plan  says. . . 


Funding  a  major 
problem. . . 


Recreational  users  do 
not  share  costs  of 
state  water 
projects .  .  . 


The  State  Water  Plan 
recommended  study  of 
five  recreational  fee 
possibilities. . . 


"It  is  clear  that  water  storage  has  and  will 
continue  to  solve  many  water  resource  problems  in 
Montana.   However,  its  applicability  is  limited  by 
several  factors,  including  the  availability  of 
water,  technical  feasibility,  environmental 
impacts  and  funding. 

"The  planning,  construction,  operation, 
maintenance  and  rehabilitation  of  water  storage 
facilities  is  expensive.   Water  storage  projects 
must  often  compete  for  scarce  federal  and  state 
funds,  and  their  priority  must  be  determined  in 
light  of  other  water  management  activities."  ^ 


"Historically,  federal  and  state  g 
helped  initiate  the  development  o 
facilities  by  providing  the  necess 
funds  for  project  planning  and  con 
Beneficiaries  of  the  completed  wat 
projects  then  repaid,  in  the  form 
some  or  all  of  the  costs  attribute 
benefits,  i.e.,  agriculture  has  ge 
10  to  100  percent  on  specific  proj 
hydropower  has  generally  paid  100 


overnments 

f  water  storage 

ary  up-front 

struction. 

er  storage 

of  user  fees, 

ble  to  such 

nerally  repaid 

ects,  while 

percent) . 


Although  many  water  storage  projects  provide  fish, 
wildlife,  recreation  and  other  environmental 
benefits,  as  well  as  flood  control  and  navigation 
benefits,  these  direct  beneficiaries  have  had  to 
pay  little  of  the  cost  of  these  benefits  (e.g. , 
existing  recreational  user  fees  generally  do  not 
help  pay  for  the  costs  of  water  storage 
facilities.   Rather,  these  benefits  have  been  paid 
for  largely  by  the  general  tax  payer 
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In  its  Policy  Statement  on  financing,  the  plan 
says  in  part  "...Although  specific  financing 
packages  must  be  developed  on  a  site-specific 
basis,  all  beneficiaries  should  be  considered  for 
a  responsible  role  in  repaying  the  cost  of  water 
storage  projects." 

Consequently,  the  plan  included  among  its  options 
for  "Payment  by  Beneficiaries"  the  following 
recommendation : 

"Conduct  a  study  on  the  feasibility  of  having 
recreational  beneficiaries  repay  a  portion  of  the 
project  costs  associated  with  recreational 
opportunities.   Among  the  options  that  might  be 
assessed  are: 


a.  A  fee,  on  a  site-specific  basis,  to 
individuals  who  take  advantage  of  the  recreational 
benefits  associated  with  water  storage  projects 
funded  with  public  resources.   Like  an  entrance 
fee  to  a  state  or  national  park,  the  fee  would  be 
assessed  each  time  a  person  participates  in  some 
recreational  activity  related  to  the  water  storage 
project.   An  annual  user's  pass  would  also  be 
available  for  each  site.   The  funds  generated  from 
the  fee  would  be  designated  for  water  storage 
development  that  includes  recreational  or  fish  and 
wildlife  benefits. 

b.  A  "water  development"  stamp.   This  stamp  would 
be  required  of  anyone  purchasing  a  fishing,  duck 
hunting,  boat,  or  other  water-related  license. 
The  funds  generated  from  this  stamp  would  be 
designated  for  water  storage  development  that 
includes  recreational  or  fish  and  wildlife 
benefits.   Such  funds  would  have  to  be  controlled 
in  a  manner  consistent  with  state-federal 
requirements  outlined  in  Section  87-1-701-714, 
MCA. 

c.  An  increase  in  the  Motorboat  Fuels  Tax  to  be 
used  for  water  storage  development  that  includes 
recreational  or  fish  and  wildlife  benefits. 

d.  A  generic  "land  and  water  conservation" 
license  for  anyone  using  public  lands  or  water. 
At  least  some  of  the  money  generated  from  these 
licenses  would  be  designated  for  water  storage 
development  that  includes  recreational,  fish  and 
wildlife,  and/or  environmental  benefits.   Such 
funds  would  have  to  be  controlled  in  a  manner 
consistent  with  state-federal  requirements 
outlined  in  Section  87-1-701-7  14,  MCA. 

e.  The  Department  of  Fish,  Wildlife  and  Parks 
providing  appropriate  funds  on  an  individual 
project  basis  through  agency  funding  mechanisms." 

S.B.  313  study  The  1991  Legislature  accepted  the  recommendations 

options...  in  the  Water  Storage  Section  of  the  State  Water 

Plan.    S.B.  313,  Section  5  goes  on  to  specify: 

"Options  to  be  assessed  include  but  are  not 
limited  to: 

"(a)   requiring  entrance  fees  for  the  recreational 
use  of  water  storage  facilities; 


"(b)   requiring  purchase  of  a  water  development 
stamp  as  a  prerequisite  for  purchase  of  a  fishing, 
duck  hunting,  boating  or  other  license  for  which 
water  is  an  integral  part  of  the  recreational 
experience; 

"(c)   increasing  the  motor  boat  fuel  tax 

"(d)   requiring  purchase  of  a  land  and  water 
conservation  license  by  anyone  using  public  lands 
or  water;  and 

"(e)   obtaining  funding  from  the  department  of 
fish,  wildlife  and  parks  that  is  derived  from 
taxes  or  fees  on  recreational  activities." 


The  deadline. . . 


Other  fee  options 
considered. . . 


Study  methods. 


Findings  limited. 


S.B.  313  also  required  that  the  study  be  completed 
by  July  1,  1992. 

The  reader  will  find  that  the  study  considers 
various  approaches  to  assessing  fees  or  allocating 
revenues  for  options  (a) ,  (b) ,  (c) ,  and  (e) . 

No  completely  different  options  are  evaluated  in 
this  study  because  none  were  identified  which 
appeared  viable. 

The  study  relied  on  existing  data.^   No  field 
surveys  or  other  methods  of  developing  empirical 
information  were  employed.   It  was  conducted  by 
the  Department  of  Fish  Wildlife  and  Parks  with  the 
assistance  of  the  Department  of  Natural  Resources 
and  Conservation.   No  outside  consultants  were 
employed.   The  legislature's  Water  Policy 
Committee  provided  oversight.'* 

This  report  limits  its  findings  to  conclusions 
about  the  feasibility  of  each  of  the  five  options 
studied.   They  come  down  to  the  answers  to  three 
basic  questions: 

(1)  Is  it  legal? 

(2)  Could  it  make  money? 

(3)  Would  it  be  inherently  fair? 

This  report  does  not  make  recommendations  about 
which  of  the  feasible  options  should  be  adopted, 
if  any.   It  was  felt  that  this  is  a  policy  matter 
which  should  be  decided  by  others.   The  purpose  of 
this  study  is  to  help  make  that  decision. 

It  should  be  noted,  however,  that  revenues  from 


existing  funding  sources  are  already  fully 
appropriated  to  current  public  services,  including 
services  at  state  water  storage  projects.   Unless 
revenues  in  those  funding  sources  are  increased, 
current  services  will  have  to  be  reduced  elsewhere 
to  redirect  more  funding  to  state  water  storage 
projects. 

Public  involvement        The  study  did  not  include  public  involvement. 
later  if  any  options      Public  participation  was  not  necessary  to 
are  considered  for       determine  the  feasibility  (legality,  profitability 
adoption...  and  fairness)  of  the  options.   As  the  author 

suggested  to  the  Water  Quality  Committee  on 
November  4,  1991,  the  appropriate  time  for  public 
comment  is  when  one  or  more  of  the  options  is 
considered  for  adoption.   As  a  staff  member  of  the 
Environmental  Quality  Council  suggested,  the 
ongoing  State  Water  Plan  process,  where  the 
options  originated,  might  be  the  most  appropriate 
venue . 


in.  DNRC  Reservoirs  In  This  Study 


See  Table  1  for  a         This  study  covers  22  Department  of  Natural 
detailed  comparison  of    Resources  (DNRC)  administered  state  water 
the  22  reservoirs  in      projects.   Its  purpose  is  to  help  identify  ways  to 
this  study. . .  fairly  distribute  maintenance  costs  among 

consumptive  and  non-consumptive  users  of  state 
owned  irrigation  projects.   The  underlying  issue 
of  fairly  distributing  costs  between  water  users 
associations  and  recreationists  arises  as  DNRC 
seeks  to  fund  the  repair  of  these  aging  projects. 

The  scope  of  this  study  is  based  upon  the 
assumption  that  it  should  focus  on  DNRC  irrigation 
projects  where  water  user  associations  are  being 
assessed  for  maintenance.   Currently, 
recreationists  are  not  sharing  in  the  cost  of  dam 
maintenance  at  these  projects. 

Therefore,  the  study  does  not  include  other  state 
owned  projects  such  as  whose  built  and  managed  by 
the  Department  of  Fish,  Wildlife  and  Parks  (DFWP) 
even  though  they,  too,  have  immediate  and 
extensive  maintenance  funding  needs.  See  the  end 
note  for  a  list  of  these  projects.^ 

The  management  of  DFWP  reservoirs  is  significantly 
different  than  DNRC  water  projects  in  terms  of 
purpose  (which  is  usually  solely  for  recreation, 
fish  and  wildlife) ,  financing  (where  costs  are  now 
borne  entirely  by  recreationists'  fees  and  are  not 
normally  supported  by  irrigation  fees),  and 
administration  (which  does  not  normally  include 
water  users  associations) . 

The  subject  DNRC  water  projects  are  widely 
distributed  throughout  the  state  and  range  in  size 
from  28  acres  (Fred  Burr)  to  3497  acres  (Tongue 
River) . 

Table  1  (and  the  accompanying  notes  referenced  at 
various  places  in  the  table  by  superscript  number) 
provides  project  location,  size,  drawdown, 
recreation  manager  (if  any),  recreational 
facilities  (if  any),  type  of  fees  (if  any),  as 
well  as  the  level  of  recreational  use,  fish 
management  (if  any)  and  motor-  boating  use  (if 
any)  . 


See  Table  2  for  7 
projects  with 
recreation  management 
but  no  fees. . . 


Recreation  is  managed  at  13  projects  with 
facilities  ranging  from  toilets  and  shelters  only 
to  developed  boating,  camping  and  picnicking 
facilities.   Services  range  from  periodic 
maintenance  of  toilets  to  resident  seasonal 
caretakers. 


See  Table  3  for  6 
projects  where 
recreational  user  fees 
are  already 
collected. . . 


The  cost  of  field  maintenance,  exclusive  of 
central  office  administrative  overhead,  ranges 
from  a  high  of  $83,000  at  Cooney  for  full  services 
to  a  low  of  $1,220  at  Bair  and  Sutherlin  where 
latrines  are  serviced  periodically  by  contract. 

Recreation  management  is  usually  provided  by 
agencies  other  than  DNRC  which  provides  such 
management  at  only  2  projects.   Of  the  other  11 
where  recreation  is  managed,   DFWP  has  8,  the 
United  States  Forest  Service  (USES)  has  2,  and  the 
Bureau  of  Land  Management  (BLM)  has  1. 
Recreational  user  fees  are  already  charged  at  6 
study  areas;  5  by  DFWP  and  one  by  USFS  through  a 
concession  operator. 

The  operating  budgets  and  funding  sources,  fee 
types,  amounts  and  revenues  and  personnel  levels, 
measured  in  full-time-equivalents  (FTEs) ,  are 
found  in  Tables  2  and  3. 


The  level  of  use  has 
determined  where 
recreation  is 
managed. . . 


Fish  are  planted  at 
most  projects... 


There  are  no  recreational  facilities  or  management 
at  the  other  9  projects  in  this  study.   Of  these 
non-managed  reservoirs.  Ruby  Reservoir  receives 
the  highest  annual  estimated  use  at  3300  fishing 
days,  an  average  of  9  people  per  day. 

Table  1  identifies  the  16  reservoirs  where  DFWP 
fish  stocking  took  place  in  1991. 
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DNRC  RESERVOIRS  INCLUDED  IN  THIS  STUDY 


Tabtc  1. 


HosfTvoir 
Name 

/(.ounly 

Surface 
Acres' 

Drawdown 
Impacts, 
if  any^ 

RfXTTalion 

Management 

Agrmy' 

RocrrHiion 
Padlirks 

Rex. 
User 
Fees 

User 
Days 
Annual" 

1^ 

Motor 
Boat 

Use 

Vklry 

JnJiiK' 
Jtidilh  BASin 

2S0 

Occflsionfllly 
Sijtnincant° 

Fish,  Wildlife 
and  Parks 

Boat  Ramp,  Cjimp, 
Picnic 

Day. 
Camp 

20,000  R 
5,(XX)-F 

Yes 

Yes 

Ban 

(Durand) 

\    Fork 
'Mraiihfr 

292 

OfA^Jonally 
Sevrre^ 

Natural  Resources 
and  Conservarion 

Boat  Ramp. 
Toileu,  Shelters 

None 

?     R 
1.000  F 

Yes 

Yes 

RnadMrntrr 

(Tcwion) 

Mi«ouh 
/Broadwater 

(River 
Chanrtel) 

None 

US  Bureau  of 
Land  Management 

Boat  Ramp.  Camp, 
Picnic 

None 

1,.500R^ 
500  F 

No 

Yes 

Otorart 

(■.it.ir;irt 
Madison 

Vj 

Not 
Significant 

None 

None 

None 

?     R 
100  F 

No 

No 

Coonrj 

Red  [.Ddj?e 

/drtmn 

790 

Commonly 
Sijtnificani^ 

Fish,  Wildlife 
and  Parks 

Boat  Ramps. 
Camp.  Picnic 

Day, 
Camp 

131.000  R 
21.000F 

Yes 

Yes 

Ccnofiwood 

Shields/Park 

175 

Commonly 
SiRniHcant'" 

None 

None 

None 

?     R 
I50F 

No 

Very 
Umited 

Viemtman'% 
(Wna 

Mussekhell/ 
Coldcn  Vallty 
ft  Whearland 

2.000 

Commonly 
Severe^' 

Fish.  Wildlife 
and  Parks 

Boat  Ramps, 

Camp,  Picnic 

None 
12 

21.000R 
11.000-F 

Yes 

Yes 

(Rini  Crwlc) 

F    Fk,  Rock 
Crv^Cranite 

120 

Commonly 
Severe'^ 

US  TofPfl 
Service 

Camp 

None 

8.000  R 

3,f>no  F 

Yes 

Yes 

^■^ 

Fred  Hurr  Cr. 

'Rflvalli''' 

28 

Commnnlv 
Severe  1^ 

None 

None 

None 

'      R 

'      F 

No 

Very 
Limited 

Pn^vnnwin 

Frrnchman  Cr 
/Phillips 

HOC. 

Commonly 
Severe  ^^ 

None 

None 

None 

'     R 

No 

Very 
Limited 

r.ladn 

Rcx-k  Cr, 
/Clrlwn 

If* 

None  known^" 

Nonel^ 

None2" 

None 

'     R 
1.100  F 

Yes 

No2' 

Msmnadnlr 

S    Fk 

Mii«plshell 

/Whoalland 

i.nw 

Ocra<!ionally 
Severe^^ 

Fish.  Wildlife 
and  Parks 

Boat  Ramp.  Camp. 
Picnic 

None 

2H.000R 
11.000-F 

Yes 

Yes 

MiddlpCirrk 

Middle  Crwk 
/C.iilann 

212 

Commonly 
Sijtnifirant^^ 

l/S  Forr^ 
Service^'^ 

Poal  Ramp, 
Camp.  Picnic 

Camp 
25 

"".ono  R 

1,100  F 

Yes 

Yes26 

MnalaOrrk 

Nevada  Creek 
/Powell 

375 

Commonly 
Severe" 

None 

None 

None 

1,700  F 

Ves 

Yes 

Nibn 

Smith  A  Ford 
Creeki/Lcwis 
ft  Clark 

535 

Orr.isinnalty 
Severe2« 

Fwh.  Wildlife 
and  Parks 

Boat  Ramp.  Picnic. 
Camp 

None 

7,800  R 
R.900  F 

Yes 

Yes 

N.  FLSmifti 

(Su(hcrlm) 

Smith  River 
/Meagher 

335 

Commonly 
Severe^' 

Natural  Resources 
and  Cortwrvaiion 

Toilets.  Shelters 

None 

?     R 
3.500  F 

Yes 

Yes 

Rock> 

N,  Fork 
Pinerroot  R 
/Ravalli 

f,55 

Commonly 
Severe^ 

Pish.  Wildlife 
and  Parks/US 
Forest  Jiervice 

Boat  RampK, 
Picnic.  Cjimp 

Day, 

fjimp 
31 

10000 
r'2 
iMxi  r 

No 

Yes 

Prtntha 

Flatwillow  Cr, 

T.Mnileiim 

515 

Commonlv 
Sij^nidcanr 

None 

None 

None 

7     R 
1.100  F 

Yes 

Yes 

Ruby  Rirrr 

Rtihy  River 
'Madiwn 

970 

Commonly 
Sevrre^^ 

None 

None 

None 

?     fl 
3.300  F 

Yes 

Umited 

Ttmjfwc  Rrw^ 

Tongue  River 
/Rig  Mom 

(197 

Moderately 
Siftnificani-*^ 

Fwh.  Wildlife 
and  Parks 

Bt.  Ramp.  Marina. 
Picnic,  Camp 

Day. 
Camp 

30.000  R 

12.01X)  F 

Yes 

Yes 

Wilk>»Cm4 

(Harrison) 

VVillow  Creek 
/Madi.soti 

890 

Moderately 
Sifjnincanl-^' 

Fish.  Wildlife 
and  Parks 

Boat  Ramp.  Picnic. 
Camp 

C^mp 

11,500  R 
9  100  F 

Yes 

Yes 

Yrnaw  Waer 

Yellow  Water 
CryPetroleum 

1733' 

Of  rationally 
Severe-^ 

None 

None 

None 

1  f.OO  1 

Yes 

Very 
Limited 

RESERVOIRS    WHERE    D8ER    FEES    ARE    CHARGED 


Table   2. 


IU.KJ  vuvr  Name 

FccTypr 
/AmooiM 

in  I99l3' 

K^ 

rtmluig 
Soarres 

FTE^' 

AcUrr 

Ftth,  wnWKfc 
and  Pnrb 

Dav  Use 
S3/Vehiclr 

or 
S.9VPcnon 

or 
SIS  Annual 
/Vehicle 
CampinR 
Sa/Night 
/'Jnil 

S  5.693 

(Entrance  fees  - 
S3,2R7  or  59*  ol 
earnings) 

SIS,160 

Fees 

Rrtat 
Gas 
Ta,*" 

0.43 

FBh,  wndlifc 
nsl  Parts 

Dav  iise 
Same 
Campinx 
S7/Nif!hl 

$36,386 

(Entrance  (oe  - 
SZ2.900  or  62«<i  of 
roial) 

S83,000 

Fees 
Boat 

Taj 

iSS 

Pairtrd 
Rccb 

Fi*.  waflife 
andParta''^ 

Dav  Use 

Same 

Camping 

sa/Nnhi 

S  1,213 

$9,929''5 

Fees 

Parte 
Coal 

Tat* 

0-35 

KBh,  WiVnilc 
and  Parte 

rwv  Use 
Same 
CLampinft 
S7/Niijhl 

530,769 

CEnirance  fees  " 
S12.6Mor  tl%o( 
total) 

$28  976^ 

Fees 

Boat 
Gas 
Ta« 

0.96 

VHOam  Cirri 

{tl.irn«nr? 

Fsh.  wndlHc 

Camping 
SVNighl 

$  1,6''0 

$3,550 

Fishing 
Ijcense 

02! 

(irval.ir) 

Camping 
S7/NigKl 

(Oinresston) 

S36,noo'^ 

5  6,000 
to  S8,000 

Onj^ress'*^ 

1  no 

RESERVOIRS    WHERE    RECREATION    IS    MANAGED    BDT    FEES    ARE    NOT    CHARGED 
Table   3. 


Name 

RcmaJiim 

Itodger- 

o( 

FTFi                                                 11 

Hair 

Natiinl  Resources 
and  Conservaiion 

$  1.220 

Water  Development 
F„nd5' 

Conirart                                       U 

Broa(hn«rr 

(Teuton) 

US  Biirrau  of 
Ii»nd  Management 

5  2  000 

Congress 

0.15 

Dradman't 
RaKin   - 

F«h.  WiUtife 

51S.6S?. 

Filmed  Revenue 
Bn.ll  C.a«  Tax 

^  '-^ 

(Him  Crr^k) 

Its  forefl  Srrwe 

$  1.200 

C-^ngrr« 

Uairirwink 

and  Parks 

S  J.500 

fwSing  License 

0.11 

Niba 

ri^h.  Wildlifo 

S  a.vm 

Fwhing  Ijcense 

■-' 

N.  FY  .Smith 

(Suiherhn) 

Natiinil  Res*,-^inTes 
and  Conservation 

5  1 .220 

\%ater  Development 

Fund 

Contract 

EXPLAKATORY    NOTES    FOR    PREVIOUS    TABLES 


1.  Estimate  at  full  pool 

2.  All  can  be  drawn  down  to  "dead  poor  level  except  Middle  Creek  Reservoir  which  has  a  4A  fwi  deep  minimum  operating  level.  Impacts  listed  in  this  column  refer  to  drawdown 
effects  which  are  signiricant  enough  to  inhibit  recreational  use.  panicularly  boating,  or  harms  the  fishery.  Fishing  and  boating  are  rypicatly  the  most  important  recreational  activities, 
although  a  number  of  othen  such  as  camping,  picnicking,  swimming  and  waterfowl  hunting  in  season  may  also  take  place. 

3  DNRC  is  the  managing  agency  for  all  of  the  dams  in  the  study.  The  agencies  named  in  this  column  provide  management  of  one  or  more  spcrific  rwreation  sites  on  the  reservoirs. 
The  recreation  management  agencies  do  not  control  the  water  levels. 

4.  The  "R"  denotes  general  site  visitation  in  recreation  days  per  year  from  the  "1986  Montana  State  Parks  Visitation  Report*  (the  most  recent  available),  unless  otherwise  specified. 
This  information  predates  the  charging  of  entrance  fees.  Ii  was  based  upon  penodic  traffic  counts  which  could  not  fitter  out  casual  traffic.  Actual  current  use.  especially  at  fee  sites, 
is  probably  much  lower,  but  cannot  be  compared  to  former  data  because  statewide  data  is  not  longer  tabulated  due  to  budget  constraints. 

The  T"  denotes  fishing  use  of  the  reservoir,  not  from  a  particular  site,  and  is  from  the  'E>epartment  of  Fish.  Wildlife  and  Parks  Angling  Use  Primates."  The  figure  represents  the 
average  of  the  annual  fishing  pressure  in  fisherman  days  from  the  information  available  for  years  1982  through  1989. 

Where  used  together.  *R'  and  T  use  are  not  necessarily  additive. 


5.  Reflects  the  stocking  record  for  1991.  Stocking  locations  vary  from  year  to  year.  Stocking  is  done  because  reservoirs  do  not  provide  habiiai  conditions  r>ecessary  for  natural 
reproduction. 

6.  The  Depflrtmeni  of  Fish.  Wildlife  and  Parks  purchases  stored  water  lo  maintain  a  minimum  recreation  pool  and  a  stable  sport  fishery.  However,  drawdown  can  still  be  significant 
enough  in  dry  years  to  adversely  effect  the  fishery  due  to  redurtion  in  space.    Boating  recreation  is  also  limited  during  occasional  heavy  drawdown. 

7.  Occasional  heavy  drawdown  in  dry  years  can  severely  limit  fish  populations  due  lo  space  reduction.  Boating  is  also  limited  during  dry  years  due  to  loss  of  surface  area  and  more 
difficult  access  to  the  water.   The  reservoir  was  completely  drained  in  1988  because  of  drought. 

8.  BLM  b«t  jjuess  @  4  cars/day.  May  through  September    Assume  2.5  people  per  car. 

9.  Drawdown  to  capture  spring  ninoff  and  again  in  late  summer  after  the  irrigation  season  is  significant  enough  to  limit  the  fi^h  population  due  to  spawning  problems  and  crowding. 
Annual  dam  inspections  dry  Rock  Creek  which  kills  fish  in  the  dewatered  stream  segment.    Drawdown  which  limits  boat  access  is  common. 

10.  The  reservoir  ls  commonly  lowered  enough  lo  limit  both  fish  populations  and  recreation.    It  ls  occasionally  completely  drained. 

1 1-  Fishery  has  recently  been  poor  due  to  typically  low  operating  levels,  but  even  in  normal  years  the  drawdown  is  great  enough  to  limit  fish  populations  due  to  crowding  and  loss 
of  fish  down  the  outlet  ditch.  It  has  been  very  difficult  to  maintain  a  smiahlc  boat  ramp  and  boating  is  hampered  low  operating  levels,  Orcasionally.  the  reservoir  is  filled  to  a  level 
that  floods  commonly  iLsed  picnic  sites 

12.  Deadman's  Basin  was  formerly  a  fee  site  hut  fees  were  dropped  because  users  complained  about  lake  levels,  conditions  of  ramps,  roads,  recreational  facilities  and  service. 

13.  Usually  drawn  down  to  dead  pool  by  midsummer.  Fish  population  ls  limited  by  crowding.  All  boating  but  slow  trolling  is  precluded  due  to  restricted  area,  exposed  stumps  and 
loss  of  aesthetic  values. 

1 4.  Fred  Burr  is  the  only  reservoir  in  thts  study  not  shown  on  the  state  highway  map  Ii  is  located  Northwest  of  Hamihon  just  outside  of  the  Selway  Bitterroot  Wilderness.  It  would 
be  in  the  wnldemess  if  the  Baucus  bill  is  passed. 

15.  Drawdown  shrinks  the  pool  volume  to  the  point  that  the  loss  of  sp,ire  severely  limits  the  fish  population. 

16.  The  reservoir  is  heavily  silted  and  shallow.    Annual  drawdown  is  commonly  severe  and  limits  fish  populatiotts  through  loss  of  spnce  and  winter  kill. 

17.  Very  poor  fishery  and  r>o  department  fishery  program  because  reservoir  is  shallow. 

18.  Like  ts  so  remote  that  fishing  pressure  is  low.    twike  must  be  stocked  to  maintain  fishery. 

19.  On  USPS  land  with  dam  permined  to  DNRC. 

20.  Glacier  Lake  and  dam  are  partly  in  Wyoming,  l^ke  (but  not  dam)  is  within  the  Absaraka  Beartooth  Wilderness.  It  is  1  3/4  miles  to  the  nearest  useable  road.  4X4  trail  allows 
dam  maintenance     Even  USPS  horse  trail  has  been  closed  due  to  its  severe  condition.   Terrain  is  too  severe  to  accommodate  even  a  campground. 

21.  AccPM  is  not  feasible  and  the  lake  (but  not  the  dam)  is  within  the  Ahsaroka  Beartooth  Wilden>e9S  which  prohiliits  power  boating. 


13 


22.  Drawdown  during  dry  years  causes  severe  impacts  to  fish  populations  due  to  reduction  in  space.  Boating  is  also  impacted  due  to  limited  surface  area,  hazards  protruding  to 
the  surface  and  difficulty  of  access. 

23.  Minimum  operating  level  of  44  feet  still  allows  significant  drawdown  which  can  make  it  difficult  to  launch  boats,  spoils  visu-i!  setting  and  makes  it  more  difficult  to  fish.  The 
effect  on  the  fish  population  has  not  been  studied. 

24.  Two  US  Forest  Service  camp  grounds  on  federal  land,  picnic  area  at  dam  on  DNRC  land. 

25.  Camp  grounds  run  by  a  concessionaire  under  contract  to  USPS.    Camp  fee  is  $7/night. 

26.  Limited  to  "No  Wake'  speed. 

27.  Drawdown  shrinks  pool  volume  to  the  point  that  loss  of  space  severely  limits  fish  populations. 

28.  Drawdown  in  dry  years  is  to  dead  storage  level.  Concentration  of  fish  during  these  periods  impacts  populations  because  of  competition  for  food  and  also  competition  for  space 
with  the  high  sucker  population.   Winter  kill  is  a  problem  during  low  water.   Boating  is  almost  eliminated  during  drought  periods. 

29.  Annual  drawdown  prevents  a  stable  fishery  from  developing.  Drawdown  in  dry  years  can  have  severe  impacts  on  fish  populations  due  to  reduction  in  space.  Boating  use,  though 
always  limited  because  the  lake  is  very  shallow,  is  made  even  more  difficult  and  less  desirable. 

30.  Annual  drawdown  severely  limits  late  summer  recreation  and  boat  access  Boating  hazards,  such  as  tree  stumps  protruding  from  the  water,  become  a  significant  problem.  Annual 
drawdown  also  significantly  shrinks  pool  volume  and  the  lack  of  space  limits  fish  populations.  The  Department  of  Fish.  Wildlife  and  Parks  annually  purchases  10.000  acre  feet  of 
water  and  owns  5,000  acre  feet  to  insure  iasiream  flows  dowaitream  in  the  Rinerroot  River. 

31.  Fees  are  charged  at  Department  of  Fish,  Wildlife  and  Parks  site  but  not  ac  the  US  Forest  Service  site  even  though  sites  and  facilities  are  similar. 

32.  DFWP  site  wa.s  estimated  to  have  received  4900  visitor  days  in  1985,  the  last  year  this  information  was  collected.  The  USPS  site  visitation  was  estimated  to  be  1900  visitor 
days  1991.  Say  6,800  visitor  days  per  year,  typical. 

33.  Annual  drawdown  limits  the  forage  base  and  hence  the  quality  of  the  fishery  us  rated  as  only  fair.  Heavy  drawdown  to  dead  storage  during  dry  years  severely  impacts  fish 
populations  due  to  reduction  in  space.    Boating  is  commonly  limited  by  reduced  surface  area  and  more  difficuh  access.    It  is  elimmatcd  in  dry  years. 

34  Typical  annual  drawdown  is  50  feet  which  reduces  the  pool  by  75%  or  more.  Space  reduction  significantly  limits  fish  populations.  Mud  flats  cause  access  problems  for  bank 
fi.shermen  and  boaters. 

35  lx)wcr  operating  level  caused  by  unsafe  condition  of  the  spillway  effects  fish  populations  and  recreational  access.  Drawdown  amplifies  the  problem.  Occasionally  very  tow  fal'- 
winter  pool  has  also  caused  fish  winter  kill. 

36.  During  annual  drawdown  surface  area  Is  reduced  to  1/2  of  full  pool  which  limits  boating  and  access  to  water  is  more  difficult.  Fish  populations  are  moderately  effected  by  space 
limits  during  drawdown. 

37.  Department  of  Fish.  Wildlife  and  Parks  Fwhenes  Division  currenily  lists  the  surface  area  as  150  acres  due  lo  siltation. 

38.  Heavy  drawdown  during  dry  years  can  severely  impact  fish  populations  due  to  limited  space  and  winter  kill.  Boating,  which  is  already  very  limited  by  the  shallow  water,  is 
even  more  restricted. 

39.  On  site  fee  revenue  consists  of  sale  of  entrance  tickets.  sea.sonal  passports,  overnight  camping  tickets,  half  pnce  camping  tickets  for  Monian.T  seniors  and  disabled,  surcharges 
collected  from  those  who  did  not  use  self  .service,  miscellaneous  group  fees,  etc.  It  is  not  possible  to  determine  how  many  visitors  used  park  passpons  purchased  elsewhere  or  how 
long  they  stayed.  It  Is  known  how  many  daily  entrance  tickets  and  overnight  tickets  are  sold  at  each  site.  For  proposes  of  this  study,  the  percent  of  sales  of  entrance  tickets  compared 
to  all  oiher  types  of  tickets  has  been  determined  for  each  sue.  This  is  a  usefiil  estimate  since  one  of  the  options  being  studied  is  adding  a  "stale  water  storage  project  surcharge  to 
existing  entrance  fees. 

40.  These  amounts  include  only  *on  the  ground"  day  to  day  operating  expcases.  They  do  not  include  capital  construction  needs,  capital  cost  amortization,  life  cycle  maintenance 
or  administrative  overhead.  In  some  cases  the  figures  given  arc  estimates  bcraiise  the  operating  budgets  are  included  with  other  sues  in  an  admini-strative  region,  or  in  the  ca.se 
of  Middle  Creek  is  mariaged  by  a  concessionaire. 

41.  1.00  FTE  (full  time  equivalent)  equals  2080  working  hours  or  one  year.   One  week,  40  hours  equals  about  0.02  FTE. 

42.  Section  60-3  201  MCA  crwlits  9/10  of  1%  of  the  gasoline  dealer's  license  tax  '.  .to  the  state  park  account... used  only  for  the  creation,  improvement  and  maintenance  of  state 
parks  where  motor^ating  is  allowed...' 

43.  The  Federal  Aid  in  Sport  Fish  Restoration  Fund  CDingellJohnson)  was  used  to  install  some  of  the  boating  facilities.  Federal  regulations  require  thai  all  earnings  from  the  project 
be  used  to  maintain  these  facilities  or  be  returned  to  the  federal  fund  as  'program  income." 

44.  USPS  operates  a  small  campground  and  boat  access  near  the  dam  where  no  fees  are  charged. 


45.  The  O&M  budget  for  the  rwo  USPS  sit«  near  ihe  dam  ts  approximarely  $1 2S0/year  and  0.05  FTE*  (based  on  3+  hours  /week  for  20  ♦  weeks  @  $8/hour  plus  operations  support 
@  50*1*  of  personal  servicei  costs). 

46.  Section  15-35-108  atJocales  1.26%  (of  the  total)  Stale  Coal  Severance  Tax  '...to  a  noneKpendable  trust  fund  for  the  purpose  of  parks  acqiiwition  or  managemenl... of  sites  and 
areas  dcKnbed  in  23-1- 102.' 

47.  Tongue  River  Reservoir  is  about  20  miles  from  Sheridan,  Wyoming,  whose  residents  use  it  heavily.  There  is  relatively  linle  site  control  and  few  recreational  facilities  to  serve 
recreationists.  but  the  area  is  served  by  a  small  private  marina  concessionaire.  These  conditions  account  for  the  unusually  high  fee  earnings  compared  to  the  DFWP  maintenance 
costs. 

4a,  The  very  favorable  ratio  of  concessionaire's  grow  earnings  lo  the  USPS  operating  budget  of  $6,000  to  S8,000  is  attributable  to  the  unique  situation  at  Middle  Crwk  Reservoir. 
It  is  located  in  ihe  very  popular  and  heavily  used  Hyalite  Canyon  near  Dozeman.  The  campground  serves  not  only  recreation ists  who  use  the  lake  but  also  those  who  recreate  on 
the  National  Forest  in  this  very  scenic  area. 

49.  National  Forest  Recreation  Funds. 

50.  Based  on  estimates  which  include  only  'on  the  ground*  day  to  day  operating  costs.  Estimates  do  not  include  capital  amonization.  life  cycle  maintenance  or  adrtuiustrative 
overhead  costs. 

51.  Established  in  section  65-1-603  MCA.  using  a  portion  of  the  state  coal  severance  tax  as  the  primary  funding  source. 

52     Fees  were  formerly  charged  at  Deadman's  Basin  but  were  dLtconhmied,    Users  complained  about  lake  levels,  condition  of  ramps,  roads  and  recreational  facilities  and  services. 


15 


■::i+-;S::::-W:^T+-Js 


^;  ^^  i^-jf"'^ 


IV.  Entrance  Fees 


Entrance  Fees  can  be 
an  effective 
strategy. . . 


Assessing  entrance  fees  is  a  very  direct  way  of 
charging  the  direct  beneficiaries  at  site  and  if 
well  administered  can  be  made  fair  and  well 
accepted  by  users.   This  "user  pays"  concept  is 
being  more  universally  applied  in  recreation 
management  as  more  traditional  sources  of  funding 
are  found  to  be  inadequate  or  are  withdrawn. 


Entrance  Fees  are 
charged  at  some  state 
water  projects  now. . . 

At  most  projects  no 
fees  are  presently 
being  charged. . . 


Entrance  and/or  camping  fees  are  already  charged 
at  six  of  the  twenty  two  projects  in  this  study. 
See  Table  2. 

No  fees  are  charged  at  seven  other  projects  where 
agencies  are  providing  at  least  some  recreational 
management  and  have  budgeted  money  and  personnel. 
See  Table  3. 


The  feasibility  of  on- 
site  fee  collection  is 
largely  a  function  of 
use  levels . . . 


And,  of  course  no  fees  are  charged  at  the 
remaining  nine  projects  which  have  no  recreation 
management . 

It  should  be  noted  that  fish  management,  including 
annual  stocking,  takes  place  at  about  14  projects, 
including  the  nine  where  no  entrance  fees  are 
charged.   Fishing  license  revenues  and  Federal  Aid 
in  Sport  Fish  Restoration  (D-J)  matching  funds 
support  fish  management  activities. 
Tight  recreation  budgets  and  the  growing  public 
acceptance  of  user  fees  have  over  the  past  decade, 
at  least,  caused  recreation  managers  to  charge 
user  fees  where  earnings  exceed  the  collection 
costs . 


But  also  depends  upon 
several  other 
factors . . . 


The  Department  of  Fish,  Wildlife  and  Parks  has 
discretionary  authority  to  charge  user  fees  at  any 
of  the  sites  it  manages.   In  the  more  than  two 
decades  it  has  charged  fees,  the  list  of  fee  areas 
has  changed  in  response  to  cuts  in  other  funding 
sources,  increased  use  levels,  public  acceptance, 
condition  of  facilities  and  cost  of  collection. 
Collection  methods  have  constantly  been  modified 
through  experience. 

Fairness  has  also  been  an  important  factor.   For 
example  entrance  fees  are  not  now  charged  at 
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DNRC  does  not  charge 
recreational  user 
fees.  . . 


Federal  agencies  have 
little  fee  collection 
flexibility. . . 


Flexibility  is  also 
limited  where  Federal 
D-J  dollars  have 
funded  recreational 
improvements. . . 


Fee  aren't  charged 
where  at  least 
collection  costs 
cannot  be  recovered... 


fishing  access  sites  because  fishing  license  funds 
bought,  developed  and  manage  them. 

DNRC,  at  its  popular  reservoirs,  has  turned  over 
recreational  management  to  other  agencies.   Use  at 
the  balance  of  its  projects  has  not  required  a 
management  presence  and  the  administrative 
structure  to  administer  a  fee  system  has  not  been 
developed. 

Federal  agencies  have  less  discretion  than  DFWP 
possesses.   Congress  has  specified,  by  name,  at 
which  areas  entrance  fees  may  be  charged. 
Congress  has  also  established  facility  criteria 
and  standards  which  federal  agencies  must  use  to 
determine  at  which  areas  user  fees,  such  as 
overnight  camping,  may  be  assessed.   This  will  be 
discussed  in  more  detail  later  in  this  chapter. 

Entrance  fees,  or  any  other  earnings,  at  sites 
where  Federal  Aid  in  Sport  Fish  Restoration  Funds 
(D-J)  have  been  used  for  improvements  must  be  used 
on-site  for  operations  and  maintenance  of  those 
facilities  or  returned  to  the  federal  fund  as 
program  income.   These  revenues  cannot  be  used  for 
dam  maintenance.   This  is  the  case  at  Cooney 
Reservoir,  for  example. 

However,  regardless  of  other  considerations,  fees 
aren't  charged  where  it  costs  more  to  collect  them 
than  they  earn... a  matter  largely  a  function  of 
use  levels. 


How  much  use  is  needed 
to  make  fees 
feasible? . . 


Calculating  the  "break 


Users  have  paid  fees  at  Cooney  Reservoir  since 
1969.  Why?   A  major  reason  is  that  use  levels  are 
high.   This  makes  it  possible  for  earnings  to 
exceed  collection  costs.   (This  should  not  be 
confused  with  the  total  cost  of  providing 
facilities  and  services  which  normally  cost  far 
more  than  user  fee  revenues  at  these  projects.) 

What  is  the  low  end  of  the  spectrum,  based  upon 
experience?   Middle  Creek  (Hyalite)  managed  by  the 
USFS  through  a  private  operator  receives  an 
estimated  8,000  recreation  visitor  days  annually. 
The  visitation  at  Painted  Rocks  managed  by  DFWP 
and  USFS  is  about  7,000  visitor  days  annually. 
Fees  are  now  charged  at  these  sites.   There  are  no 
fees  now  being  charged  at  reservoirs  in  this  study 
which  have  lower  visitation. 

There  obviously  is  no  point  in  collecting  fees  if 
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even"  point, 


First, set  a  fair 
price. . . 


the  costs  exceed  the  earnings.  To  calculate  a 
break  even  point  it  is  necessary  to  make  a  few 
assumptions. 

Recreationists  accept  user  fees  if  the  money  is 
used  for  related  management  purposes  and  if  the 
charge  is  considered  fair. 

For  purposes  of  this  study,  the  assumed  upper 
limit  for  a  new  user  fee  is  $3/vehicle/day  or 
$0. 50/person/day  which  is  the  current  State  Park 
System  fee  for  day  use  of  developed  areas.   DFWP 
has  determined  that  this  charge  is  at  or  above  the 
rates  charged  in  neighboring  states  for  similar 
cjuality  facilities  and  service. 

A  higher  charge  would  likely  result  in  buyer 
resistance  sufficient  to  reduce  gross  income  and 
create  serious  public  relations  problems. 

A  charge  of  $l/vehicle/day  is  assumed  for  use  of 
projects  which  offer  no  recreational  facilities  or 
services. 


Choose  a  collection 
method ... 


There  are  a  number  of  ways  to  collect  fees. 
Choosing  the  right  one  is  at  least  as  important  as 
setting  the  price.   The  most  important  factors 
are;  1)  the  cost  of  collection  and,  2)  the  user 
compliance  rate.   Other  management  considerations 
such  as  the  need  to  control  use,  make  personal 
contact  with  users,  provide  maintenance  and 
security  can  also  play  an  important  part  of  the 
decision. 


The  cheapest  on-site  collection  method  is  the 
honor  system.   Users  are  required  to  stop  at  the 
entrance  and  deposit  the  fee  in  an  envelope  on 
which  they  write  their  name,  address,  vehicle 
license  and  date.   The  envelope  goes  in  a  sturdy 
receptacle  and  a  receipt  goes  on  the  vehicle  dash. 
Every  few  days  an  employee  collects  the  money  for 
bank  deposit. 


The  honor  system 
doesn't  work. . . 


Past  experi 
elsewhere  s 
the  honor  s 
to  20%.  Th 
will  among 
has  virtual 
understand, 
fees.  Vand 
this  method 


ence  in  the  State  Park  System  and 
hows  that  collections  relying  wholly  on 
ystem  have  compliance  rates  of  only  10% 
is  basic  unfairness  creates  much  ill 
users  who  do  pay.   Because  management 
ly  no  public  contact,  users  do  not 

and  therefore  do  not  support,  the  user 
alism  and  theft  rates  are  highest  using 
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A  staffed  gate  is  too 
expensive. . . 


The  most  effective  way  to  overcome  shortcomings  of 
the  honor  system  is  to  use  a  staffed  entrance 
station.   Compliance  is  100%,  so  fairness  is  not 
an  issue.  The  attendant  can  explain  the  need  for 
the  fee,  answer  questions  and  at  slack  times  do 
maintenance  work. 


Unfortunately,  a  staffed  gate  costs  too  much  at 
low  use  sites  or  those  with  more  than  one 
entrance.   Even  at  Cooney  Reservoir,  the  most 
heavily  used  project  in  this  study,  DFWP  cannot 
afford  this  method. 


Self  service  coupled 
with  compliance  checks 
is  the  best  choice... 


What  does  it  cost?.. 

Construction  is  at 
least  $3,000  to  $5,000 
per  entrance. . . 


Compliance  personnel 
cost  at  least  $13/000 
per  year  per 
reservoir. . . 


The  self  service  method  uses 
devices  as  the  honor  system 
ranger"  who  periodically  goe 
check  compliance.  Ideally, 
authority  to  cite  violators. 
to  the  50%  to  75%  range  depe 
patrols  are  made.  Even  limi 
very  helpful  in  developing  a 
Vandalism  decreases  and  some 
be  performed  by  this  person. 


the  same  collection 
and  adds  a  "park 
s  through  the  area  to 
this  person  has 

Compliance  goes  up 
nding  upon  how  often 
ted  public  contact  is 
cceptance  of  the  fees, 

maintenance  can  also 


Self  service  stations  must  be  installed  at  every 
entrance.   They  consist  of  road  and  parking  area 
preparation,  fencing,  barriers,  signs,  preferably 
a  security/courtesy  light,  ticket  dispenser  and  a 
secure  vault.   The  cost,  per  entrance,  is 
typically  $3,000  to  $5,000  but  can  be  much  more. 

Assume  that  May  through  September  one  attendant 
will  be  present  at  each  fee  reservoir  8  hours  per 
day  on  weekends  and  holidays,  as  well  as  part  of  a 
day  on  Wednesdays  and  Fridays  to  collect  the  money 
and  to  be  sure  that  the  self  service  station  is 
supplied  with  tickets,  repair  any  damage,  collect 
the  money  and  clean  up  the  site.   Say  520  hours. 

Assume  that  October  through  April  the  attendant 
averages  16  hours  per  week  to  perform  the  same 
service  on  a  reduced  schedule.   Say  480  hours,  or 
0.5  FTE  per  year. 

Fee  and  compliance  people  in  DFWP  are  classified 
at  least  at  grade  7  with  a  minimum  salary  of  $6.85 
with  benefits  adding  about  20%  more.   The  annual 
cost  for  0.5  FTE  equals  $8550. 

Operations  support  for  vehicle,  per  diem, 
clothing,  maintenance  supplies,  tickets,  repairs 
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Where's  the  break  even 
point? . . 


Use  must  be  12/000 
recreationists  per 
year  to  break  even 
charging  entrance 
fees. . . 

But,  even  this 
estimate  has 
exceptions. . . 


and  replacements  typically  equal  about  one  half 
the  personnel  costs,  say  $4,275  per  year. 

It  will  cost  at  least  $3,000  to  $5,000  per 
entrance  for  capital  improveitients ,  and  about 
$13,000  annually  just  for  field  costs  to  run  a 
self  service  system. 

The  administrative  costs  of  designing  and  setting 
up  the  system,  accounting,  auditing,  supervision 
and  other  overhead  are  not  being  included  for 
simplicity.   This  would  cost  at  least  15-20%  of 
the  revenue  collected  and  require  additional  staff 
support. 

How  many  people  must  use  a  project  each  year  to 
pay  the  fees  necessary  to  just  pay  the  collection 
costs?   Additional  assumptions  must  be  made  to 
make  this  estimate. 

First  assume  the  higher  fee  rate  of 
$3/vehicle/day.   This  might  be  acceptable  at  the  7 
sites  which  have  some  facilities  and  service  but 
where  fees  are  not  now  assessed.   The  rate  is 
probably  unacceptably  high  at  the  9  projects  which 
have  no  facilities  or  maintenance. 

Recreation  vehicles  typically  bring  2  to  3  people 
to  recreation  sites.   The  estimate  is  based  on  two 
people/vehicle,  the  one  which  would  generate  the 
more  revenue. 

Only  50%  to  75%  of  the  users  will  actually  pay. 
Compliance  as  based  on  a  number  of  factors,  as 
previously  discussed.   This  estimated  will  assume 
it  to  be  75%. 

The  annual  collection  cost  is  estimated  to  be 
$13 , 000/year.   To  this  add  the  capital  cost,  using 
the  minimum  price  of  $3,000  amortized  over  a  ten 
year  life  which  equals  $300/year.   Fees  must  bring 
in  at  least  $13,300/year  to  break  even. 

To  break  even  using  these  assumption  requires  an 
annual  visitation  of  11,822  recreation  visits. 
($13,300  divided  by  $3/vehicle  times  2 
people/vehicle  divided  by  75%  compliance) 

It  can  be  seen  in  table  3  that  among  the  projects 
where  fees  are  not  now  charged,  only  Deadman ' s 
Basin,  at  21,000  visitors,  exceeds  this  level. 
DFWP  used  to  charge  both  camping  and  entrance  fees 
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at  Deadman ' s  Basin. 

The  fees  were  dropped  because  poor  fishing  and 
boat  access  caused  by  low  water,  the  lack  of 
drinking  water  and  the  poor  condition  of  the 
camping  and  picnicking  facilities  made  paying  fees 
unacceptable  to  users.   It  is  interesting  to  note, 
in  Table  3,  that  Deadman 's  Basin's  current 
operating  budget  is  $18,685  and  0.63  FTE  to 
provide  site  maintenance.   Some  of  this  is 
recovered  from  cabin  site  leases. 

There  are  two  projects,  Middle  Creek  (USFS)  and 
Painted  Rocks  (DFWP  and  USFS) ,  where  fees  are 
currently  charged  which  have  budgets  lower  than 
$13,300  (Table  2)  and  visitation  less  than  12,000 
(Table  1) . 

At  Middle  Creek  the  visitation  is  7,900. 
Maintenance  costs  are  $6,000  to  $8,000,  but  in 
this  case  fees  are  collected  by  a  concessionaire. 
He  charges  only  for  overnight  camping  in  a 
developed  campground  and  grosses  $36,000  at 
$7/night.   Being  located  in  the  heavily  used 
Hyalite  Canyon  near  Bozeman,  the  Middle  Creek 
situation  is  not  typical  and  likely  could  not  be 
replicated  at  other  projects  for  a  number  of 
reasons. 

DFWP  has  tried  to  attract  a  concessionaire  to 
Cooney,  the  most  heavily  used  project  at  131,000 
visits,  and  has  not  been  successful  because  off 
project  competition  and  other  factors  make  it  a 
marginal  venture,  at  best. 

Painted  Rocks  is  another  special  case.   There  are 
two  developed  areas,  one  operated  by  the  USFS 
where  no  fees  are  charged,  and  the  other  by  DFWP 
where  both  day  use  and  camping  fees  are  charged 
during  the  summer.   The  project  is  snow  bound  in 
winter. 

The  USFS  site  is  near  the  dam  and  has  more 
reliable  boating  facilities  but  its  campground  is 
not  on  the  lake.   The  DFWP  site  is  farther  up  a 
gravel  road  and  although  the  campground  is  on  the 
lake,  it  and  the  boat  ramp  are  left  "high  and  Dry" 
by  drawdown  by  midsummer.   Both  receive  budgeted 
maintenance,  USFS  at  $1250  and  0.05  FTEs  and  DFWP 
at  $9,929  and  0.35  FTEs.   The  USFS  site  does  not 
meet  its  fee  criteria.   DFWP's  fee  criteria  are 
met  at  its  site  and  it  grosses  $1,213.   Compliance 
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is  largely  on  the  honor  system. 

DFWP  is  willing  to  "operate  at  a  loss"  because  it 
provides  caretaker  services  for  the  facilities 
anyway  and  anything  it  can  earn  on  the  honor 
system  helps.   It  also  plans  to  hire  a  region  wide 
park  ranger  to  improve  compliance  at  several  sites 
and  hopes  that  the  planned  paving  of  the  county 
road  and  future  improvements  to  park  facilities 
will  increase  use. 


It  is  not  feasible  to 
charge  entrance  fees 
at  the  9  projects 
which  presently  have 
no  on-site 
recreational 
management. . . 


Nine  projects  have  no  recreational  management 
presence  because  the  use  is  so  low  that  none  is 
required.   The  recreational  resources  at  the  nine 
projects  are  not  of  a  quality  that  has  attracted 
much  use.   This  makes  the  charging  of  entrance 
fees  not  only  economically  infeasible  but  also 
very  likely  unacceptable  to  the  few  people  that  do 
use  them. 


At  the  other  13  projects  where  recreational 
resources  are  better,  use  is  higher  and  management 
presence  has  grown  in  proportion  to  public  needs. 


At  some,  public  health  considerati 
building  of  toilets  which  must  be 
others,  good  fishing  created  the  n 
boat  ramps,  roads  were  improved  an 
vehicle  use  brought  controlled  par 
the  most  popular,  family  outings  b 
for  swimming  areas  and  campgrounds 
drinking  water.  Fire  protection  n 
grills  and  overcrowded  holidays  re 
enforcement. 


ons  prompted  the 
maintained.   At 
eed  for  reliable 
d  uncontrolled 
king  areas.   At 
rought  a  demand 

with  tables  and 
ecessitated 
quired  law 


What  about  adding  a 
water  project 
surcharge  to  the  fees 
already  collected  at 
six  projects? . . 


At  the  six  projects  where  management  demands  were 
greatest  and  heavy  use  made  it  feasible,  user  fees 
supplanted  diminishing  general  tax  support. 

There  is  a  fee  management  system  in  place  at  six 
projects.   In  adding  a  surcharge  there  would  be 
complications  to  overcome  which  would  have  to  be 
balanced  against  the  anticipated  revenue.   Would 
it  be  worth  the  trouble? 

A  surcharge  could  not  be  mandated  for  federally 
managed  sites  (Middle  Creek) ,  and  revenue  from 
sites  using  federal  D-J  funds  for  development 
(Cooney)  could  not  be  used  for  dam  maintenance  as 
previously  explained. 

Presently  at  four  sites  (Ackley,  Cooney,  Painted 
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Rocks  and  Tongue  River) ,  DFWP  charges 
$3/vehicle/day  for  entrance  plus  $4-5  per  night 
for  camping.   In  total,  it  earns  about  $74,000. 
(See  Table  2) .   It  honors  the  $15  annual  State 
Park  Passport  for  entrance.   If  a  surcharge  were 
added,  people  who  have  the  passport  would  still 
have  to  buy  a  "water  project  entrance  ticket." 

Park  users  buy  the  annual  passport  as  much  for 
convenience  as  cost  savings.   On  a  statewide 
basis,  gate  receipts  for  entrance  are  only  about 
39%  of  total  entrance  fee  collections.'  The  rest 
of  the  entrance  revenue  comes  from  annual 
passports  at  full  $15  price,  "early  bird" 
passports  at  $12,  and  1/2  price  sales  for 
licensing  additional  vehicles  owned  by  one  person. 

Adding  a  daily  entrance  surcharge  at  state  water 
storage  projects  would  cause  significant  problems 
for  the  rest  of  the  state  park  system  through 
confusion  and  probable  reduced  sales  of  annual 
passports  because  they  were  not  honored  at  all 
DFWP  administered  sites.   It  would  also  add 
administrative  overhead  costs. 

Buyer  resistance  Buyer  resistance  is  reflected  in  both  reduced 

becomes  an  issue...       visitation  and  reduced  compliance  rates  and  can 

also  trigger  significant  public  relations  problems 
both  on-site,  causing  problems  for  attendants,  and 
off  site  through  news  media  and  complaints  to 
agency  offices  and  elected  officials.   Increased 
vandalism  is  also  sometimes  noted. 

Experience  shows  that  there  would  be  significant 
buyer  resistance  based  on  at  least  three  public 
attitudes;  1)  people  don't  like  complicated  fee 
systems  and  many  buy  the  annual  passport  as  much 
for  convenience  as  cost  savings,  2)  when  a  new 
charge  is  added  they  expect  new  or  improved 
service  when,  in  this  case,  nothing  apparent  would 
have  changed,  and  3)   the  common  feeling  of  many 
users  will  be  that  they've  already  paid  for  water 
projects  through  general  taxation. 

These  difficulties  may  be  overcome  in  time  with  a 
public  relations  effort,  both  in  the  media  and  on 
the  site.   Initially  however,  due  to  buyer 
resistance,  use  can  be  expected  to  go  down  about 
25%  and  take  3  years  to  recover.   This  estimate  is 
based  upon  past  experience  in  state  parks  in 
Montana  and  elsewhere  but  cannot  be  precisely 
predicted. 

23 


Existing  user  fee 
revenue  will  go 
down. . . 


The  level  of  current  fees  and  their  acceptance, 
the  amount  of  the  new  fees  and  their  acceptance 
are  two  obvious  factors.   The  quality  of  the 
recreation,  particularly  the  boating  and  fishing, 
the  quality  of  the  access  and  facilities,  the 
state  of  the  economy,  the  interval  since  the  last 
fee  increase  (for  whatever  purpose)  and  the 
availability  of  alternative  recreation  sites  not 
imposing  the  fee  will  also  be  factors  which  bear 
on  the  actual  of  buyer  resistance. 

Revenue  from  the  four  sites  (Ackley,  Cooney, 
Painted  Rocks  and  Tongue  River)  is  about  $74,000. 
It  costs  about  $137,000  to  manage  them  using  fees 
and  other  funding  sources.   A  25%  or  more  drop  in 
existing  revenue  ($18,500+),  due  to  buyer 
resistance,  would  have  to  be  accommodated  in  some 
way.   It  could  be  made  up  at  the  expense  of  other 
parks,  the  legislature  could  appropriate  other 
funds  or  service  would  have  to  be  cut.   If  service 
is  cut,  buyer  resistance  intensifies  and  revenues 
drop  even  further. 

Estimating  the  income  which  could  be  gained  from  a 
water  project  surcharge  is  difficult.   The 
Department  of  Fish,  Wildlife  and  Parks  does  not 
have  the  user  data  which  shows  how  many  visitors 
use  the  annual  park  passport  at  a  particular  site 
or  how  many  days  they  stay.   However,  setting 
aside  the  income  from  annual  passports,  senior 
citizen  passes,  etc.,  DFWP  earns  about 
$39,000/year  from  $3/vehicle/day  entrance  fees. 
This  means  at  least  13,000  sold. 

The  surcharge  would  have  to  be  at  least  $1.50  to 
make  up  for  loss  of  $18,500  from  existing  DFWP 
earnings  due  to  a  25%  buyer  resistance  (existing 
earnings  =  $74,000  for  entrance  and  camping).   The 
new  earnings,  initially,  would  be  only  around 
$20, 000  per  year. 

This  $20,000  would  have  to  also  cover  publicity, 
signs,  tickets,  extra  enforcement,  administrative 
and  auditing  expenses.   Only  camping  fees  are 
charged  at  Willow  Creek  and  Middle  Creek.   All  of 
the  administrative  expenses  of  adding  an  entrance 
structure  would  be  necessary  at  these  existing  fee 
areas. 


Net  profit  from  a 
surcharge  would  be 
very  small,  at  best... 


Increasing  the  surcharge  to  three  dollars  would 
mean  that  it  would  cost  up  to  $14  per  night  to 
camp  at  a  state  water  storage  project  presently 
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Could  existing  DFWP 
fee  revenue  be  shared 
with  DNRC?. . 


State  Parks  are 
seriously  underfunded/ 
too • • • 


Federal  agency 
recreation  managers 
cannot  be  bound  by 
state  fee 
requirements. . . 


administered  as  a  fee  site  by  DFWP.   This  would  be 
high  enough  to  substantially  increase  buyer 
resistance  and  could  make  the  buyer  resistance 
permanent  rather  than  temporary. 

The  option  of  not  adding  a  surcharge,  but  simply 
diverting  part  of  the  existing  earnings  to  a  dam 
maintenance  account  is  not  much,  if  any,  better. 
Either  existing  recreational  services  would  be 
cut,  causing  buyer  resistance  or  the  revenue  would 
have  to  be  made  up  from  another  source,  which  only 
transfers  the  problem. 

Fee  earnings  currently  cover  only  a  small 
percentage  of  existing  costs  of  managing  the  State 
Park  System  which  includes  parks  at  state  water 
storage  projects.   All  state  parks  are  seriously 
underfunded.   Diverting  any  existing  State  Parks 
fee  revenue  would  compound  the  problem. 

The  State  of  Montana  does  not  have  the  authority 
to  mandate  that  the  U.S.  Forest  Service  or  the  BLM 
charge  or  collect  fees  for  recreational  users  of 
state  water  projects  which  they  manage. 

To  cite  an  example,  the  state  could  not  require 
the  USFS  to  collect  from  users  and  remit  to  the 
state  the  4%  state  bed  tax  on  forest  cabin  rentals 
or  outfitter  services. 


Liability  exposure 
increases  when  fees 


Further,  the  congress  has  delegated  the  USFS  and 
BLM  only  limited  authority  to  charge  fees. 
Federal  recreation  fee  authority  comes  from  the 
Land  and  Water  Conservation  Act  which  requires 
certain  facility  standards  be  met  where  fees  are 
charged,  i.e.  drinking  water,  grill,  picnic  table, 
toilet,  parking  lot,  garbage  can  must  be 
available.   Fees  currently  being  assessed  by  the 
USFS  and  the  BLM  are  "user  fees"  and  not  entrance 
fees.   Entrance  fees  are  established  by  congress 
for  large  recreational  complexes  and  not  for 
individual  sites. 

In  summary,  federal  laws  and  policies  would  have 
to  be  changed  in  order  for  federal  recreational 
managers  at  state  water  projects  to  participate  in 
a  state  entrance  fee  program.   It  is  not  likely 
that  national  policy  could  be  changed  for  four 
remote  and  little  used  state  projects. 

The  duty  to  protect  recreationists  from  injury 
goes  up  when  fees  are  charged. 


25 


are  charged. 


New  entrance  fees  are 
not  a  good  option... 


An  agency's  duty  of  care  for  free  recreational  use 
covers  only  acts  or  omissions  which  constitute 
willful  or  wanton  conduct;  a  very  low  standard 
meaning  deliberate  acts  to  hurt  someone  or  damage 
property.^ 

An  agency's  duty  of  care  for  recreationists  paying 
a  fee  goes  up  to  a  standard  of  ordinary 
negligence ;°  a  much  higher  standard  that  makes 
one  liable  for  injuries  and  property  damage  caused 
by  falling  limbs  from  trees  which  should  have  been 
pruned,  recreational  beaches  which  should  have 
been  cleaned,  boat  ramps  or  other  facilities  in 
disrepair,  for  example. 

One  damage  award  in  a  serious  matter  can  erase 
many  years  of  revenue  which  might  be  earned  at  fee 
sites.   Consequently,  the  cost  of  maintenance  to 
minimize  risk  can  increase  substantially  at  fee 
sites. 

Entrance  fees  would  be  the  fairest  assessment 
among  the  options  studied  if  they  were  feasible. 

Unfortunately,  they  are  not  economically  feasible 
at  the  places  where  they  are  not  already  charged. 
Use  is  too  low. 


And,  existing  fees  are 
needed  for  recreation 
area  management... 


At  places  where  use  is  high  enough  to  make  fees 
feasible,  they  are  already  being  assessed. 

Earnings  offset  part,  but  not  all,  recreational 
management  costs.   Typically,  user  fees  offset 
only  about  30%  of  operating  costs  and  none  of  the 
capital  costs  at  recreation  sites.' 


The  existing  fee  levels  are  already  pushing  the 
limits  of  user  tolerance.   Increasing  them  would 
make  buyer  resistance  a  significant  problem.   Net 
revenue  would  be  very  low  and  not  worth  the 
administrative  costs. 

Diverting  a  part  of  existing  recreational  entrance 
fees  would  cause  a  reduction  in  current  service, 
and  thus  cause  a  very  negative  response  from  users 
which  would  reduce  revenues  from  existing  levels. 

Finally,  the  state  could  not  mandate  federal  fees. 
The  state  would  have  to  manage  these  sites,  adding 
administrative  costs  now  borne  by  the  federal 
agencies,  resulting  in  a  net  loss. 


26 


V,  Water  Development  Stamp 


A  prerequisite  for  If  this  method  could  be  used  to  charge  for  all  of 

fishing,  duck  hunting,  these  wildlife  and  water  related  sports,  it  would 

boating  or  other  assess  most  of  the  recreational  users  of  state 

license...  water  projects. 

However,  there  is  an  unacceptable  financial 
penalty  associated  with  encumbering  any  fishing  or 
hunting  license  in  this  manner.   It  would  mean  the 
loss  to  DFWP  programs  of  $8.5  million  annually 
(20%  of  DFWP  operations  and  Capital  budgets)  in 
federal  funds  from  the  Federal  Aid  in  Sport  Fish 
and  Wildlife  Restoration  Acts.^° 

Diversion  of  fishing      These  federal  laws  and  their  implementing  rules 
and  hunting  license       prohibit  "diversion"  of  hunting  and  fishing 
fees  is  illegal...        license  funds  for  any  purpose  other  than  the 

administration  of  the  fish  and  wildlife  agency. 

The  revenue  from  any  license  that  is  required  of 

hunters  or  anglers  is  considered  to  be  "license" 

revenue  by  the  federal  acts." 

Furthermore,  control  over  state  license  funds  must 
be  maintained  by  the  fish  and  wildlife  agency 
director.   Montana,  in  accepting  federal  fish  and 
wildlife  funds,  assented  to  these  provisions  in 
Sections  87-1-601,  87-1-701  and  87-1-708,  MCA.''^ 

Federal  Register  50  CFR  Part  80.4  Diversion  of 
license  funds,  spells  the  details  and  is  attached 
in  the  Appendix. 

Use  of  boating  fees  is    Current  Federal  Aid  requirements  do  not  address 
still  legal...  state  boat  registration  and  other  fees.   However, 

there  has  apparently  been  some  recent  discussion 
regarding  possible  future  amendment  of  the 
relevant  federal  acts  to  subject  state  boating 
revenues  to  the  same  restrictions  and  requirements 
as  state  fishing  license  revenues.  ^^ 
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There  are  precise 
records  of  motorboats 
and  12'+  sailboats... 


There  are  no  records 
of  small,  non- 
motorized  craft. . . 


In  1990,  the  Montana  Department  of  Motor  Vehicles, 
Registrar's  Bureau  shows  43,358  titled  and  36,752 
confirmed  registered  motorboats  and  sailboats  12 
feet  and  longer. 
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There  are  no  records  kept,  by  any  agency,  of  the 
numbers  or  types  of  non-motorized  boating  craft 
such  as  canoes,  kayaks,  rafts,  sailboards, 
sailboats  under  12  feet. 


Could  add  to  existing 
registration  fee  for 
motorboats . . . 


A  very  rough  estimate  of  32,000  such  non-motorized 
craft  was  made  for  this  study  by  comparing 
information  found  in  the  1985  Statewide 
Comprehensive  Outdoor  Recreation  Plan  (SCORP)  J^ 

A  virtually  cost  free  way  of  collecting  from 
owners  of  motorized  boats  and  sail  boats  12  feet 
and  over  would  be  to  increase,  and  earmark,  the 
fee  charged  for  the  hull  identification  number 
established  in  Section  23-2-512,  MCA.   The  current 
fee  is  $2.50  and  drops  to  $2.00  on  July  1,  1993. 

While  this  departs  from  the  Water  Development 
Stamp  concept,  it  is  a  less  costly  approach.   It 
also  saves  the  boater  the  trouble  of  adding 
another  "sticker"  to  the  boat. 

A  $2.00  increase  would  raise  over  $86,000  annually 
at  no  increased  cost  of  administration  for  already 
titled  motor  and  sail  boats. 


Fairness  suggests 
using  revenue  only 
where  motorboating  is 
of  good  quality  or  is 
improved. . . 


A  new  tax  would  be 
needed  for  non- 
motorized  craft... 


Fairness  suggests  that 
small  craft  funds 
improve  river 
recreation, too. . . 


As  mentioned  in  the  notes  following  table  1, 
boating  recreation  is  seriously  and  adversely 
affected  by  water  management  at  most  state  water 
storage  projects.   Boaters  could  raise  a 
legitimate  fairness  issue  about  using  this  revenue 
to  maintain  places  where  boating  is  not  possible 
or  severely  curtailed  by  pool  area  or  drawdown. 

This  problem  might  be  mitigated  by  altering  water 
management  and  adding  boating  facilities. 

The  speculative  total  of  32,000  non-motorized 
craft  could  be  similarly  taxed  but  there  would  be 
administrative  and  enforcement  costs,  in  this 
case,  because  these  boats  are  not  presently  titled 
or  registered. 

There  is  a  more  serious  fairness  question  to  be 
considered  in  the  case  of  these  smaller  boats. 
They  are  more  likely  to  be  using  rivers  and 
streams  than  reservoirs.   Owners  might  expect 
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The  Smith  River 
Management  Act... 


This  option  could  work 
for  boat  licenses  but 
not  for  hunting  and 
fishing  licenses... 


their  taxes  to  be  used,  at  least  in  part,  to 
improve  those  recreational  opportunities.   In 
situations  where  state  water  project  management 
also  improves  boating  downstream  this  wouldn't  be 
an  issue. 

Additionally,  the  State  of  Montana  provides 
comprehensive  recreational  management  of  only  one 
river,  the  Smith.   The  Smith  River  Management  Act 
(HB-655,  51st  Legislature),  Section  23-2-401,  MCA, 
has  given  the  state  special  management 
authority.  ^^  The  almost  inevitable  extension  of 
this  program  as  other  rivers  become  more  congested 
will  mean  a  suitable  funding  mechanism  must  be 
identified.   A  tax  on  small  craft  is  an  obvious 
option  the  legislature  may  want  to  preserve. 

It  would  be  legal,  and  it  could  be  made  fair  and 
profitable  to  raise  and  earmark  the  Identification 
Number  fee  for  titled  boats.   Adding  such  a 
provision  to  non-titled  or  registered  small  craft 
would  also  be  legal  and  could  be  made  fair  by 
using  some  of  the  revenues  for  river  recreation 
programs . 

It  is  not  legal  to  require  a  Water  Conservation 
Stamp  prerequisite  for  hunting  and  fishing 
licenses. 
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VL  Motorboat  Fuel  Tax  Increase 


The  current  state  law 
sets  aside  0.9%  of 
state  gas  tax  for 
management  of  state 
parks  where 
motorboating  is 
allowed. . . 


Fish,  Wildlife  and 
Parks  gets  $790,000 
per  year  to  maintain 
motorboat  parks... 


The  existing  boat  gas 
tax  provides  only  a 
small  percentage  of 
what  is  needed. . . 


Section  60-3-201,  MCA,  "Distribution  and  use  of 
proceeds  of  gasoline  dealers'  license  tax"  states, 
in  part,  "(1)  All  money  received  in  payment  of 
license  taxes  under  the  Distributor's  Gasoline 
License  Tax  Act,  except  those  amounts  paid  out  of 
the  department  of  transportation's  suspense 
account  for  gasoline  tax  refund,  must  be  used  and 
expended  as  provided  in  this  section. ... (a)  9/10 
of  1%  of  all  money  must  be  deposited  in  the  state 
park  account;" 

Subsection  (4)  further  specifies,  "Money  credited 
to  the  state  park  account  in  the  state  special 
revenue  fund  may  be  used  only  for  the  creation, 
improvement,  and  maintenance  of  state  parks  where 
motorboating  is  allowed,  except  for  the  payment  of 
refunds  under  15-70-221  through  15-70-226.   The 
legislature  finds  that  of  all  the  fuel  sold  in  the 
state  for  consumption  in  internal  combustion 
engines,  not  less  than  9/10  of  1%  is  used  for 
propelling  boats  on  waterways  of  this  state." 

The  "motorboat  gas  tax"  account  accrues  about 
$790,000  per  year.   It  all  goes  to  the  Department 
of  Fish,  Wildlife  and  Parks.   It  provides  only 
about  55%  of  the  annual  field  operations  and 
maintenance  funding  for  20  "motorboating"  state 
parks  as  well  as  a  pro  rata  share  of  law 
enforcement  and  administrative  overhead  expense. 

This  account  has  not  been  sufficiently  large  ever 
to  have  used  it  for  land  acquisitions  or  for 
capital  facility  maintenance  or  construction  even 
though  the  law  permits  it.   Other  funds  must 
provide  for  about  45%  of  field  O&M  and  all  of  the 
capital  needs. 

There  are  five  "motorboat  state  parks"  on  state 
water  projects:  Ackley,  Cooney,  Painted  Rocks 
Tongue  and  Deadman's  Basin.   Motorboat  gas  taxes 
are,  or  have  been,  budgeted  to  operate  them. 

Motor  boating  is  also  associated  with  a  large 
number  of  fishing  access  sites  but  motorboat  gas 
taxes  are  not  used  to  maintain  them.   Since  they 
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A  motorboat  gas  tax 
increase  must  be  tied 
to  boat  gas 
consumption. . . 


Preliminarily,  a  new, 
independent,  study 
supports  1.08% 
nationwide,  but 
Montana's  preliminary 
figures  do  not  support 
increasing  our  0.9%... 


are  not  designated  "state  parks"  the  law  precludes 
it,  and  there  is  not  enough  money  to  go  around,  in 
any  case. 

The  Department  of  Fish,  Wildlife  and  Parks  manages 
three  state  water  projects  as  fishing  access 
sites:  Willow  Creek  (Harrison),  Martinsdale,  and 
Nilan,  but  spends  no  motorboat  fuel  taxes  on  them. 

No  other  agency  receives  state  motorboat  gas  tax 
revenues. 

Motorboating  occurs  on  2  0  of  the  2  2  water  projects 
in  this  study.   Motorboating  is  limited  to  very 
limited  on  five  of  these  due  to  their  size,  depth 
or  drawdown.   On  most  others,  seasonal  drawdown, 
particularly  during  dry  years  significantly 
effects,  and  sometimes  precludes  motorboating. 

To  be  eligible  for  federal  gasoline  tax 
allocations  the  state  of  Montana  cannot  "divert" 
taxes  from  fuels  burned  in  highway  vehicles  to 
other  purposes.   In  60-3-101  MCA,  Montana  assents 
to  federal  Title  23,  U.S.C.  (Section  126, 
Diversion) . 

Therefore,  to  increase  the  motorboat  gas  tax 
allocation  it  must  be  shown  that  the  new  amount  is 
commensurate  with  fuel  burned  in  boats. 

Price  Waterhouse,  a  nationally  known  private  firm, 
is  doing  a  study  of  recreational  boat  fuel 
consumption  for  the  Secretaries  of  Transportation 
and  Interior.^''  The  study,  which  was  mandated  by 
Congress,  surveyed  boaters  in  all  50  states.   The 
report,  due  the  Autumn  of  1992,  will  be  state 
specific  and  can  be  expected  to  provide  the 
Montana  Legislature  with  the  best  information 
available  about  boat  gas  consumption  in  Montana. 
Unofficial  sources  have  said  that  the  preliminary 
national  estimate  is  1.08%.   Montana's  preliminary 
figures  are  lower  and  do  not  support  an  increase. 


Other  law  changes 
would  be  needed  to  use 
the  money  at  ?tate 
water  projects... 


Currently,  0.9%  generates  about  $790,000  per  year. 
If  accurate  for  Montana,  1.08%  would  yield 
$948,000  per  year. 

Section  60-3-201  (4)  requires  that,  "Money 
credited  to  the  state  park  account  in  the  state 
special  revenue  fund  may  be  used  only  for  the 
creation,  improvement  and  maintenance  of  state 
parks  where  motorboating  is  allowed..." 
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If  supported  by 
boaters  and  the  fuel 
consumption  survey  and 
if  existing  state  laws 
are  eimended,  a 
motorboat  gas  tax 
increase  appears 
feasible. . . 


Fairness  suggests  that 
the  funding  be 
available  to  improve 
boating  at  other 
projects ,  too. . . 


This  law  would  have  to  be  amended  to  use  the  funds 
for  dam  maintenance,  particularly  at  the  17 
projects  which  are  not  state  parks.   And,  to  be 
consistent  with  its  purpose,  the  motorboat  gas  tax 
should  only  be  used  on  projects  which  provide  a 
reasonable  level  of  recreational  motorboating . 

Acceptance  by  motorboaters  is  another  factor  that 
bears  on  the  feasibility  of  this  alternative. 
They  will  expect  their  recreational  boating  to  not 
only  be  possible  but  also  accommodated  by  useable 
water  levels  during  reasonable  periods, 
serviceable  roads  and  ramps,  and  possibly  other 
necessities  like  toilets. 

This  source  of  funding,  particularly  if  used  in 
conjunction  with  sources  from  other  users,  would 
be  reasonable  and  fair  at  projects  where 
reasonable  motorboating  facilities  and  water 
management  exist  or  can  be  developed. 

As  mentioned  in  the  introduction,  the  Department 
of  Fish,  Wildlife  and  Parks  is  responsible  for  21 
water  projects  outside  the  scope  of  this  study. 
Twelve  provide  at  least  some  motorboating 
recreation  for  water  sports  as  well  as  fishing  and 
waterfowl  hunting.   Of  these,  seven  need 
improvements  at  an  estimated  cost  of  $4,800,000. 

If  this  funding  option  is  considered,  fairness  to 
boaters  and  those  who  must  otherwise  pay  for  DFWP 
project  repairs  should  allow  this  money  to  be  used 
on  DFWP  projects,  especially  State  Park  System 
motorboat  sites  which  are  currently  seriously 
underfunded . 
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VII,  Land  and  Water  Conservation  Ocense 


Recjuiring  the  purchase 
of  a  Land  and  Water 
Conservation  License 
by  anyone  using  public 
lands  or  water. .  . 


Neither  the  State  Water  Plan  nor  S.B.  313  provides 
a  definition  of  "public  lands"  for  the  purpose  of 
this  study. 

Therefore,  the  study  will  assume  that  federal 
lands  of  the  US  Forest  Service  (USFS  17,598,066 
acres).  Bureau  of  Land  management  (ELM  8,082,082 
National  Park  Service  (NPS  1,204,428 
Bureau  of  Reclamation  (BOR  88,259  acres), 
and  Wildlife  Service  (USFWS  1,500,000 
Army  Corps  of  Engineers  (COE  369,470 


acres) , 
acres) , 
US  Fish 
acres) , 
acres) 


should  be  considered. 
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Both  federal  and  state 
lands  are 
considered. . . 


The  study  will  also  assume  that  state  owned  lands 
administered  by  the  Department  of  Fish,  Wildlife 
and  Parks  (DFWP  339,447  acres),  the  Department  of 
Natural  Resources  and  Conservation  (DNRC  32,088 
acres) ,  and  the  Department  of  State  Lands  (DSL 
5,124,762  acres)  should  be  considered, 
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The  state  cannot 
assess  user  fees  on 
federal  land  it  does 
not  administer. . . 


There  are,  in  practical  application  of  this 
option,  seemingly  insurmountable  legal  obstacles. 
The  state  lacks  authority  to  assess  fees  for 
access  to  federal  lands  which  it  does  not 
manage .  ^° 

Additionally,  developed  federal  recreation 
facilities  managed  by  the  National  Park  Service, 
Forest  Service  and  BLM  already  have  user  fees  in 
place.   Congress  retains  authority  for  setting 
fees  on  federal  lands.   Only  the  Congress  can  set 
entrance  fees.   It  has  also  provided  very  specific 
guidelines  for  the  charging  of  user  fees  at 
specific  sites.   For  example,  as  mentioned  in 
Chapter  IV,  for  the  USFS  to  charge  user  fees  it 
must  provide  a  parking  space,  toilet,  table,  fire 
grill,  drinking  water  and  trash  removal. 

Fees  collected  at  federal  sites  go  to  the  Land  and 
Water  Conservation  Fund. 

The  Congress  is  currently  debating  charging  fees 
for  dispersed  recreation  on  undeveloped  BLM  and 
USFS  lands.   If  adopted,  these  fees  will  be  used 
to  offset  the  federal  cost  of  recreation 
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The  one  exception 
provided  in  federal 
law  is  not  being  used 
in  Montana. . . 


Diversion  of  funds  is 
the  compelling  issue 
on  state  school  trust 
lands  and  most  DFWP 
lands. . . 


management.   One  concept  being  considered  is 
President  Bush's  $30  annual  "America  the 
Beautiful"  pass.   It  seems  unlikely  that  the  money 
could  be  used  for  state  water  project  maintenance. 

Finally,  the  federal  government  has  authority  in 
the  Sikes  Act,  P.L.  93-452,  to  require  a  "Public 
Land  Management  Area  Stamp"  for  hunting,  fishing 
and  trapping  on  public  lands  designated  by  the 
Secretaries  of  Agriculture  and  Interior  and  the 
Chairman  of  the  (then)  Atomic  Energy  Commission. 
The  stamps  would  be  sold  by  state  fish  and 
wildlife  agencies.  The  revenue  would  be  earmarked 
for  habitat  improvement  projects  on  subject  lands 
in  cooperation  with  the  state (s). 

While  demonstration  co-operative  habitat 
improvement  projects  have  been  undertaken  in 
Montana  under  authority  of  the  Sikes  Act,  the 
access  stamp  has  not  been  used  because  of  its 
complications  and  the  contentious  public  issues 
attendant  to  its  implementation. 

Article  X  of  the  Montana  Constitution  prohibits 
diversion  of  trust  land  revenue  from  the  school 
trust  fund. 

Most  lands  owned  by  DFWP  have  been  acquired  and/or 
developed,  or  are  being  managed,  with  the  help  of 
federal  funds.   In  the  case  of  State  Park  System 
lands,  it  was  the  Land  and  Water  Conservation 
Fund.   There  already  is  a  recreational  user  fee 
for  state  parks  as  discussed  in  chapter  IV. 


In  the  case  of  fish  and  wildlife  lands 
diversionary  protection  of  the  Federal  Aid  in  Fish 
and  Wildlife  Restoration  Programs  would  preclude 
any  user  fee  revenues  from  being  used  on  anything 
except  the  projects  where  the  money  was  earned. 
Any  "profits"  not  needed  to  manage  federal  aid 
assisted  lands  would  have  to  be  returned  to  the 
USFWS. 


Fairness  is  also  a 
problem. . . 


The  legal  obstacles  notwithstanding,  there  is  also 
a  fairness  question  raised  by  this  option.   The 
public  is  not  likely  to  consider  Land  and  Water 
Conservation  License  a  "fair"   user  tax  because 
its  revenue  would  not  be  used  to  improve  the 
national  parks,  forests  or  other  lands  and 
facilities  where  the  vast  majority  of  the  money 
would  be  earned. 
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Users  would  also  likely  rebel  at  the  idea  of 
adding  a  Land  and  Water  Conservation  License  to 
the  new  recreational  use  license  required  to  hunt 
and  fish  state  school  trust  lands,  or  adding  it  to 
the  entrance  and  camping  fees  already  assessed  at 
State  Parks. 


It  could  be  done  on 
State  Water  Storage 
Projects. . . 


But  then  it's  an 
entrance  fee,  see 
Chapter  IV. . . 


This  option  could  be  applied  to  DNRC  state  water 
storage  projects  without  the  legal  or  fairness 
difficulties.   However,  it  then  becomes  an 
entrance  fee  which  is  discussed  in  Chapter  IV. 

Then  the  question  becomes  one  of  practicality  and 
profitability.   The  conclusion  in  Chapter  IV  is 
that  there  are  probably  more  efficient  ways  of 
assessing  users. 
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Vin.  DFWP  Taxes  or  Fees 


The  department  manages 
39  funds. . . 


See  "FUNDING  SOURCES" 
on  page  41  for  a 
complete  list  and 
explanation  of  these 
funds . . . 


Three  funds  will  be 
considered  in  this 
chapter. . . 


All  are  presently 
committed  to  existing 
programs . . . 


Fish  and  Game 
Earmarked  Revenue 
(02409)  .  .  . 


Department  funding  is  very  tightly  earmarked  as 
evidenced  by  the  need  for  39  separate  accounts. 
These  include  the  General  Fund  which  is  presently 
appropriated  for  state  park  maintenance,  24  state 
and  private  special  revenue  funds,  6  federal  and 
private  special  revenue  funds,  5  proprietary  funds 
and  3  fiduciary  funds. 

Most  of  these  sources  would  not  be  appropriate  for 
reasons  that  become  obvious  upon  reading  their 
purpose  and  enabling  federal  or  state  legislation. 

The  first  shown  on  the  list,  the  General  Fund 
(01100)  is  not  a  DFWP  fee  or  tax.   The  issues 
attendant  to  its  use  are  so  well  known  to  the 
legislature  that  it  needs  no  elaboration  except  to 
note  that  it  would  be  a  legal  and  fair  funding 
option.   Its  feasibility  is  a  guestion  of  priority 
to  be  answered  by  the  legislature. 

Five  department  funds  warrant  discussion,  under 
the  mandate  of  S.B.  313,  as  potential  sources  of 
revenue  for  state  water  storage  projects.    Two  of 
these.  Parks  Earmarked  Revenue  (user  fees  -  02411) 
and  the  Motorboat  Gas  Tax  (02412)  have  already 
been  discussed  in  previous  chapters  of  this  study. 

The  three  remaining  funds  which  will  be  discussed 
here  are:  1)  the  Fish  and  Game  Earmarked  Revenue 
Fund  (02409)  which  is  the  department's  general 
sports  license  account;  2)  the  PR-DJ  Grants 
(03097)  particularly  the  Federal  Aid  in  Sport  Fish 
Restoration  Fund  (Dingell-Johnson) ,  and  3)  the 
State  Parks  Federal  Revenue  Fund  (03098) , 
particularly  the  federal  Land  and  Water 
Conservation  Fund. 

Redirection  of  these  funds  to  state  water  storage 
projects  would  reguire  reducing  existing  services 
elsewhere,  increasing  fish  and  game  license  fees 
or  replacing  the  revenue  from  other  sources. 

Account  02409  is  the  department's  primary  source 
of  funding  for  fish  and  wildlife  related 
activities,  both   operations  and  capital 
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construction. 


It  has  been  used  for 
DFWP  dam  projects... 

Present  known 
liability  for  those 
dams  is  $4.8 
million. . . 


Hunters  and  fishers 
must  benefit  for  it  to 
be  legal . . . 


This  account  has  been  used  to  construct  DFWP 
recreation  water  projects  such  South  Sandstone, 
Bearpaw  and  others.  It  is  currently  a  funding 
source  for  studies  to  bring  department  owned  dams 
into  compliance  with  safety  standards. 

This  account  pays  for  maintaining  the  fisheries 
(and  in  some  cases  for  fishing  access  facilities) 
at  state  water  storage  projects. 

Anti-diversionary  language  in  Federal  Aid  statutes 
and  state  assenting  laws  would  strictly  control 
the  conditions  under  which  this  state  funding 
source  could  be  used  for  state  water  storage 
project  maintenance. 


Under  control  of  the 
DFWP  Director  the  fund 
could  be  used  for 
state  water  storage 
projects . . . 
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The  legislature  has 
the  option  of 
increasing  fishing 
license  fees . . . 


They're  already  being 
raised  and  may  have  to 
be  raised  again  in 
1995  to  maintain 
current  service... 


If  DFWP  license  funds  are  used,  the  legislature 
has  the  option  of  redirecting  existing  revenues  or 
increasing  fishing  license  fees. 

It  should  be  noted  that  the  1991  session  increased 
license  fees  in  two  phases.   The  first  increase  is 
in  effect  for  the  current  license  year.  A  second 
increase  will  go  into  effect  in  1993/94. 

The  department  estimates  that,  due  to  inflation, 
the  1995  legislature  will  again  have  to  consider 
fee  increases  just  to  maintain  current  level 
department  services. 

The  license  system  is  complicated.  See  end 
note.^^   A  flat,  across-the-board,  increase  would 
not  distribute  the  burden  fairly.   But,  for  the 
sake  of  simple  illustration,  assume  a  $1.00 
increase  to  all  fishing  licenses  which  would 
generate  $334,150,  less  a  reduction  for  buyer 
resistance . 


Buyer  resistance  could 
be  a  costly  matter. . . 


From  experience,  the  department  could  expect  a 
buyer  resistance  of  4%  the  first  year,  2%  the 
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The  department 
committed  that  it 
would  not  seek  fee 
increases  before  the 
1995  session. . . 


second  year  and 
the  third  year, 
buyer  resistance 
not  just  the  inc 
fishing  license 
$4,487,640,  plus 
$4,821,790.   A  4 
would  cost  almos 
the  first  year's 
department. 


recovery  to  former  sales  levels  in 
It  is  important  to  note  that  the 

would  affect  the  entire  license, 
rease.   The  total  value  of  all 
combinations  for  1992  is 

a  $l/license  increase  would  equal 
%  buyer  resistance  the  first  year 
t  $193,000,  or  more  than  1/2  of 

projected  new  revenue  to  the 


It  would  be  difficult  to  gain  angler  support  of 
another  license  increase  before  the  current  one 
has  even  been  fully  phased-in.   Additionally,  the 
department  committed  to  the  legislature  that  it 
would  not  seek  another  increase  for  at  least  2 
biennia  when  the  1991  increases  were  supported  by 
anglers. 

Experience  has  also  shown  that  anglers  would 
probably  resist  earmarking  the  increase  for  dam 
maintenance  unless  they  are  convinced  that  sport 
fishing  would  benefit  and  others  are  paying  their 
fair  share. 

Resident  Montana  fishing  licenses  are  about  in 
mid-range  when  compared  to  neighboring  states. 
Nonresident  licenses  are  at  the  upper  end  when 
similarly  compared. 

Use  of  license  funds  is  an  extremely  sensitive 
issue  among  constituent  groups.   This  is 
especially  true,  now,  because  of  the  increase  in 
license  fees  during  the  1991  legislative  session 
necessary  to  maintain  the  current  level  of 
customer  service. 


Dingell- Johnson 
Federal  Aid  in 
Fisheries  Restoration 
(03097) . . . 


It  is  eligible. 


Would  require 
redirection  from 
existing  uses. . . 


The  Dingell-Johnson  fund  currently  generates  about 
$4.2  million  annually.   A  minimum  of  ten  percent 
must  be  used  to  provide  additional,  improved  or 
safer  motorboat  fishing  recreational 
opportunities. 

The  money  comes  from  federal  excise  taxes  on 
fishing  tackle,  imported  boats,  motorboat  fuels, 
small  engines  and  interest  earnings. 

The  department  uses  it  for  all  fisheries  surveys 
and  inventories  ($2,000,000),  hatchery  O&M 
($900,000),  hatchery  construction  ($600,000), 
fishing  access  improvements  ($300,000)  and 
motorboat  access  improvements  ($400,000). 
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On  a  project-by- 
project  basis  can  be 
used  for  a  pro  rata 
share  of  the  costs... 


A  25%  state  match  is 
required. . . 


The  federal  fund  must  be  matched  with  at  least  25% 
non-federal  funds. 

The  fund  carries  with  it  all  of  the  strict 
eligibility  requirements  discussed  in  previous 
sections  of  this  study  and  must  be  appropriated  by 
the  legislature. 

These  conditions  mean  that  the  Federal  Aid  fund 
would  have  to  be  appropriated  on  a  project  by 
project  basis,  with  the  concurrence  of  the  DFWP 
director  and  USFWS.   The  amounts  appropriated 
would  have  to  reflect  only  that  pro  rata  portion 
of  total  project  costs  which  can  be  shown  to 
benefit  fisheries  or  motorboat  fishing 
enhancement.   The  Dingell-Johnson  fund  would  only 
pay  a  maximum  of  75%  of  this  pro-rata  share. 

On  a  typical  park  system  project  where  there  are 
only  recreation  costs  to  be  prorated  over  fishing 
related  boating  vs.  other  recreation,  only  40-50% 
of  the  project  is  cost  shared.   A  typical  water 
storage  project  could  expect  a  far  lower  cost 
sharing  ratio  when  agricultural  benefits  are  also 
factored. 

Fisheries  and  boating  opportunities  and  benefits 
would  have  to  be  maintained  at  projects  where 
these  funds  are  used.   This  could  require 
substantial  modification  of  traditional 
management. 

The  25%  non-federal  share  (of  the  fisheries 
enhancement  portion  of  the  project) ,  might  come 
from  one  of  the  other  feasible  options  identified 
in  this  study,  or  from  other  sources. 


Federal  Aid  in 
Wildlife  Restoration, 
though  technically 
eligible,  is  not  a 
practical  option... 


As  a  final  note  about  account  0309 
includes  funds  from  the  Federal  Ai 
Restoration  Act  (Pittman-Robertson 
the  rules  which  apply  in  the  Dinge 
(fisheries)  Act  apply  to  Pittman- 
(wildlife)  funds.  One  could  make 
these  funds  could  be  used  for  wate 
restoration  at  state  water  storage 
However,  the  connection  is  not  nea 
the  fisheries  tie,  so  the  pro  rata 
much  less,  and  this  fund  (which  is 
shooting  sports)  is  not  increasing 
future  is  projected. 


7,  it  also 
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The  Federal  Land  and 
Water  Conservation 
Fund  (03098)... 


LWCF  is  an  eligible, 
but  unreliable  and 
limited  source  of 
money. . . 


The  Land  and  Water  Conservation  Fund,  LWCF, 
(03098)  carries  broad  authority  to  acquire  land  or 
build  facilities  for  outdoor  recreation.   Where 
used,  a  project  must  remain  available  for  public 
recreation  in  perpetuity,  or  be  replaced  with 
similar  recreation  at  equal  current  market  value. 

It  cannot  be  used  for  operations  and  maintenance. 

As  with  federal  fish  and  wildlife  funds,  only  a 
pro  rata  share  of  costs  related  to  recreation  are 
eligible  and  a  50%  non-federal  match  must  be 
provided. 

Over  90%  of  LWCF  comes  from  the  sale  of  off-shore 
oil  and  gas  leases  and  the  balance  comes  from  the 
sale  of  federal  surplus  property  and  federal 
recreational  user  fees. 

The  major  drawback  in  using  these  funds  is  the 
unreliability  of  federal  appropriations.   About  $8 
billion  lies  unappropriated  in  the  account  as  an 
offset  to  the  federal  debt.   Montana's  allocation 
has  gone  from  a  high  of  $3.4  million  per  year  in 
1979  to  the  current  $179,000. 

In  1982  promised  LWCF  could  not  be  provided  for 
the  reconstruction  of  Cooney  Dam  when  the  Congress 
appropriated  no  money.   This  complication  caused  a 
great  deal  of  difficulty  and  frustration  for  DNRC 
and  the  Rock  Creek  Water  Users  Association. 


The  entire  $179,000 
per  year  now  goes  to 
state  park  system 
rehabilitation. . . 


This  money  is  currently  being  used  to  rehabilitate 
State  Park  System  facilities  where  there  is  at 
least  a  $20  million  unmet  need. 
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FUNDING    SOURCES 

DEPARTMENT    OF    FISH,    WILDLIFE    AND    PARKS 

1991-1992 

01100  Cenerwl  Fund:   During  the  1991  Legislatiire,  the  department  received  and  appropriation  to  fund  a  ponion  State  Park  Syflcm  Management.   (Section  23  I  101.  MCA) 

STATE  AND  PR[VATt  SPECIAL  REVENUE  FUNDS 

02051    Private  Coniracts  and  Grants:   Accounts  for  all  private  monies  received  in  the  form  of  a  dofwtion,  grant,  or  contract,    (Replaces  account  ^OS-IOS.) 

02055  Wildlife  Miiijt^ition  Trust  Fund     Private  :   Accounts  for  pnvate  funds,  and  the  interat  earned  thereon,  receive  under  written  agreements,  contracts,  or  aiithori7jitions. 
from  donations,  grants,  or  requests  to  the  Department  for  the  purpose  of  wildlife  mitigation  or  enhancement.   (Section  87  1  611.  MCA) 

02057  Fisheries  Mttij^ation  Trust  Fund  Private  :  Accounts  for  private  funds,  and  the  interest  earned  thereon,  received  under  wrinen  agreement.s.  contracts,  or  authorizations, 
from  donations,  grams,  or  requests  to  the  Department  for  the  purpose  of  fisheries  mitigation  or  enhancement.    (Section  87  1-61 1.  MCA) 

(?2061  Non  Game  Wildlife  Account  Accounts  for  the  contribution  of  monies  to  the  no n  game  wildlife  program  as  provided  for  by  Section  87  S121.  MCA.  The  source  of  funds 
is  the  voluntary  contribution  by  taxpayers  of  income  tax  refunds,  direct  donations,  and  interest  earnings.   These  monies  are  to  fund  non-game  wildlife  management  programs. 

02085  Waterfowl  Stamp  Special  Revenue  Account:  Used  to  receive  money  from  the  sale  of  stamps  and  related  artwork  for  waterfowl  The  money  may  be  expended  only  for 
the  protection,  conservation  and  development  of  the  wetlands  in  Montana  (67-2-41 1,  412,  MCA). 

02086  Mountain  Sheep  Licenses:   To  account  for  monies  received  from  the  auction  of  male  mountain  sheep  licenses.   The  receipts  must  be  used  for  the  benefit  of  mountain 
sheep  (87-2  722.  MCA). 

021 12  Moose  Auction  Account:   Accounts  for  revenue  generated  by  the  auction  of  one  moose  license  each  year.   The  fundi?  must  be  uaed  for  moose  related  research, 
management,  and  habitat  improvement.    (Section  87  2  724,  MCA) 

021 13  Upland  Game  Bird  Enhancement:   The  uses  of  these  funds  are  restricted  to  10%  for  the  administration  of  the  Upland  Came  Bird  Enhancement  program,  and  to  pay  for 
the  cost  of  releasing  phea-sanis.   All  funds  unexpended  for  the  administration  of  the  program  and  the  co«t  of  releasing  birds,  reverts  at  the  end  of  the  year  for  use  in  developing, 
conserving,  and  enhancing  upland  game  bird  habitat     Funds  are  dcnved  from  a  portion  of  the  nonresident  game  bird  license,  nonresident  big  game  combination  iicen.se.  resident 
game  bird  licen-se.  and  resident  sportsman  license,    (Section  87-1  246    250,  MCA) 

021 14  Wildlife  Habitat:   These  funds  are  for  the  lease  or  purchase  of  land  or  easements  for  wildlife  habitat,    Funds  are  denved  from  a  portion  of  the  nonresident  combination, 
antelope,  moose,  mountam  goat,  mountain  sheep,  mountain  lion,  black  bear,  turkey,  and  deer  combination  licen.ses,  and  the  resident  sportsman  license.   Twenty  percent  of  the 
funds  earmarked  under  this  statute  are  deposited  into  the  Real  Property  Trast  Account  (09006),    The  interest  earned  thereon  is  deposited  into  Accounting  Entity  02410  and  used 
for  the  development  and  maintenance  of  wildlife  habitat.    (Section  87  1  242.  MCA) 

02115  Off  Highway  Vehicle:    The  department  receives  the  $5  decal  fee  which  owners  of  offhighway  vehicles  are  required  to  pay     The  decal  fee  and  the  interest  earned  thereon 
IS  distrihuied  -10%  for  the  enforcement  of  the  off  highway  vehicle  registration  act.  and  60%  for  the  development  and  implementation  of  an  off  highway  vehicle  recreation 
program     The  department  also  receives  any  fines  collected  for  violations  of  this  act.    Fifty  percent  of  these  fines  and  the  interest  earned  thereon  is  used  for  enforcement  of  the 
act.  and  the  other  50%  is  used  to  promote  vehicle  safety  and  education.    In  addition,  the  department  receives  the  $5  off  highway  vehicle  dealer  renewal  of  registration  fee.  and 
the  $5  registration  fee.   These  fees  and  the  interest  earned  thereon  ts  used  to  promote  vehicle  safety  and  education.   (HB  165.  Sections  23  2  804.807  and  61-3  510.  MCA) 

0214B  Paddleftsh  Roe  Account:  The  Department  is  authorized  to  enter  into  an  agreement  with  a  nonprofit  organization  for  the  purpose  of  allowing  that  organtration  to  accept 
and  market  donated  paddlefish  nse.  The  Department  mu-n  receive  one  half  of  the  sales  proceeds  in  excess  of  the  costs  of  collecrion.  processing,  marketing,  and  administration. 
These  proceeds,  and  the  interest  earned  therr^n.  must  be  itsed  by  the  Department  to  benefit  the  paddlefish  fishery  (MR  289.  Section  87  4  601.  MCA) 

02149  River  Restoration  Account:    Funds  deposited  in  this  account  are  earmarked  for  projects  which  will  improve  nvers  and  their  associated  lands  for  the  purpose  of  conserving 
and  enh,incing  fish  and  wildlife  habitat.    Funding  of  this  program  Ls  provided  by  $.50  from  each  resident  fishing  and  sportsman  license,  and  $1  from  each  nonresident  season 
fwhing  license  sold.    (MB  754) 

02213  Off  Highway  Vehicle  Fuel  Tax:    Of  the  stale  g.isoline  tax.  1/8  of  1%  is  earmarked  for  this  accounting  entity.    Monies  credited  to  this  account  may  be  used  to  develop  and 
maintain  facilities  open  to  the  public  at  no  admission  cost.   Up  to  10%  of  the  money  deposited  may  be  used  to  repair  areas  that  are  damaged  by  off-highway  vehicle*.   Ten 
percent  of  the  money  deposited  must  be  used  to  promote  off  highway  safety.   (60-3  201  (Ic)  and  (6)  MCA) 

02407  Snowmobile  Fuel  Tax:   Of  the  state  gasoline  tax.  .5%  is  earmarked  for  this  accounting  entity.   Of  this  amount,  90%  is  for  the  development  and  maintenance  of 
snowmobile  facilities  and  the  other  10%  is  used  to  promote  snowmobile  safety.   (60-3-201  (5)  MCA) 

02408  (^oal  Tax  Trust  F-aminxs:    Designated  for  the  acquisition  and  management  of  state  parks.   The  source  is  the  interest  earned  from  the  Coal  Tax  Trust  Account.    Restriction: 
Park  acquisition,  development,  operation  and  maintenance,    (15  35  108  (30  MCA) 

02409  Ftth  and  Game  Rarmartrd  RrwinDr    For  the  support  of  the  vanous  programs  carried  on  by  the  fVpartment  of  Fish.  Wildlife  and  Parks  which  benefit  sportsmen, 
including  the  development  of  hunting  and  access  artMs  and  capital  consiniciion  projects.   The  primary  source  is  from  the  sale  of  fishing  and  hunting  licenses.   Other  sources 
include  miscellaneous  permit  sales  siirh  as  guides,  oinfitters,  irapper.  taxidermists,  zoo.  etc    (87  1  601  MCJS) 

02410  Real  F.siaie  Trust  Earnings     Supports  operation,  development  and  maintenance  of  department  real  property.    Interest  earned  on  deposits  in  the  Real  Property  Tr\ist 
Account  09002  is  the  source  of  revenue  for  this  entity.    (87  1  601  (5)) 

024 1 1  Suae  Parta  Fjirmartrd  RCTrmg:    Supports  general  operations  relative  to  state  parks.   Sources  are  entry  fees  and  camping  fees  cotlecied  at  State  Parks,  cabin  site  rentals, 
concessionaire  payments  and  other  miscellaneous  revenue     Used  for  any  state  parks  system  operation.  (23  1  ■  lOS  MCA) 

02412  Motortwat  FwH  Tol  Of  the  gasoline  taxes.  9%  is  earmarked  for  creation,  improvement,  and  maintenance  of  parks  where  motorboais  are  allowed.  Note:  The  rate  was 
incrrased  from   6V,  to   </¥.  effective  July  I.  1979,    (60  3  201  (4)  MC^) 

02413  MotnrtKWt  Certification  and  Identification:    Administration  and  enforcement  of  motortxiai  and  vessel  regulation  statutes     The  $2  (X)  decnl  on  motort>oats  and  violation 
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fines  provide  the  funds.   Restriction:   Admintscration  and  enforcement  of  motortioal  regislraoon  and  safety  taws.   (23-2-S12  MCA) 

02414  Snowmobile  Regwrrarion  Earmarked  Revenue:  Accounts  for  the  S2.00  decal  fee  for  snownwbfles.   Restriction:  S1.00  of  each  fee  for  enforremenl,  Sl.OO  for 
development,  maintenance,  and  operatwn  of  snowmobile  facilities.   All  fines  and  forfeitures  under  ihb  pan  are  deposited  to  this  aceouni  and  used  for  snowmobile  education  and 
safety.    (23  2-616,  23  2-644  MCA) 

02415  FAS  Arqusition  Earmarked  Revenue:    Funds  credited  to  this  account  are  used  for  fishing  access  site  acquisition.    Portions  of  fishing  license  fees  are  set  aside  for  fishing 
access  site  acqutsfbon.   Statute  requires  that  such  funds  be  accounted  for  separately.   Of  the  money,  25%  can  be  used  for  operation,  development  and  maintenance  of  sites 
acquired  under  this  Law.  Sourre  ts  Sl.OO  of  each  residem  fishing  license,  $1.00  of  each  nonresident  S-day  license,  and  S5.00  of  each  nonresident  class  B  fishing  license.   (87-1- 
605(1)  (2)  MCA) 

02416  Wardens  Retirement     Fines:    Fines  resuhmg  from  violaiiorts  of  Title  87  of  the  Fish,  Wildlife  and  Parks  repUations  and  statutes  are  the  source  of  revenue.   These  monies 
are  designated  to  be  used  to  reduce  the  unfunded  liability  of  the  Wardens  Retirement  Fund.   (87-1-601  (4),  (19-8-504  MCA) 

02469  Habitat  Trust  Interest:   Funds  are  used  for  the  development  and  maintenance  of  department  rraJ  property  used  for  wiUUfe  habit«.   Interest  earned  on  deposits  in  the 
Real  Property  Trust    Wildlife  Habitat  Account  09006  is  the  source  of  revenue  for  this  entity.   (87-1-242,  MCA) 

FEDERAL  AND  PRIVATE  SPECIAL  REVENUE  FUNDS 

03097  PR  and  D-J  GraKg   These  funds  support  areas  of  various  fish  and  wildlife  management  related  projects.    Funding  ts  from  US.  Fish  and  Wildlife  Service  grants.   These 
grants  support  Fish  (D-J)  and  Wildlife  (PR)  Restoration.   PR  funds  are  provided  by  an  1 1  percent  manufacturer's  Federal  Excise  Tax  on  spoiting  amts  and  ammuoition.  QJ 
monies  are  from  a  10  percent  lax  on  fishing  gear  along  with  federal  nxxorboat  fuels  taxes  (87-1-601,  MCA). 

G3D9B  StJp  Parta  Federal   These  funds  are  used  to  acquire,  develop  and  maintain  the  various  state  paries  and  recreation  areas  and  fishing  access  sites.  The  fuiKling  source  is 
primanly  the  Federal  Land  and  Water  Conservarion  Fund  administered  by  the  National  Park  Service.   (23-1-102  and  23  1- 103  MCA) 

03403  Federal  and  Private  Revenue:   These  are  miscellaneous  federal  funds  used  to  support  various  fish  and  wildlife  management  related  activities  other  than  PR  ai>d  DJ  and 
Land  and  Water  Conservation  funds. 

034Q4  Overhead:   Accounts  for  all  department  overhead  received  from  the  application  of  the  federally  approved  depann>en(  wide  overhead  rate    These  funds  are  intetKled  to  be 
used  for  those  indirect  costs  which  are  approved  for  federal  overhead.    (87  t -601  MCA) 

03406  Outdoor  Recreairon  Clearance:  Accounts  for  Federal  Land  and  Water  Conservation  /ur>ds  which  are  administered  by  the  depanment  and  passed  through  to  local 
governments.   (23^2  102  and  103,  MCA) 

03906  FW  Mitigation  Trust  Fund:   Accounts  for  federal  funds  received  under  wrinen  agreements,  coniracu,  or  authorizarions.  from  donations,  grants,  or  requests  to  the 
Department  for  ihe  purpose  of  fish  and  tmldlife  mitigation  or  enhancement.   (Section  S7- 1-611.  MCA) 

PROPRIFTARY  FUNDS 

06008  Snowgroomer  Replacement:   To  record  the  revenue  and  expenditures  resulting  from  providing  snowgroomer  equipment  for  snowmobile  clubs.   Users  of  this  equipment 
are  charged  a  rate  corresponding  lo  the  depreciation  expense  incurred. 

06501  Duplicating  Cenier/Off>ce  Supplies:   Accounts  for  intra -departmental  paymetus  received  for  copying  and  printing  services  rendered,  aT>d  for  dtdiuisements  required  to 
offer  the  servves  and  supplies. 

06502  Equipment  Enterprise:  Accounts  for  the  costs  of  providing  a  Department -o%imed  motor  vehicle  Oeel,  and  the  intra^partmental  reimbuisemeni  of  these  costs. 

06503  Warehotse  Inventory:  A  self- financing  account  providing  for  intra-departnwntal  sales  and  replenishment  of  warehouse  and  office  supply  inventory. 

06S41  Grounds  Maintenance  and  Snow  Removal:   Accounts  for  the  costs  of  providing  grounds  maintenance  and  srww  removal  in  the  Capitol  complex  area,  and  the  inter- 
departmental reimbursement  of  these  costs. 

F1DUC1ARY  FUNDS 

07016  Drawing  ClearafKe  Account:  Accounts  for  funds  received  from  big  game  liceitse  applicants  and  other  sourees  pending  a  determination  of  the  correa  disposition. 

09002  Real  Property  Trust:    Revenues  are  received  from  the  sale  or  lease  of  department  lands  or  interest  in  lands.    Interest  accrued  from  the  invesrtT»eni  of  this  trust  is 
traiBferred  to  accounting  entity  024 1 0  for  expeiKlirure.   (87- 1  -60 1  (5),  MCA) 

09006  Real  Property  Trust  -  Wildlife  Habitat:   Section  87- 1  242.  MCA.  earmarks  20*fc  of  the  revenue  collected  from  the  sale  of  certain  licenses  and  permits  for  deposit  into  the 
real  property  trust  account.    Interest  accrued  from  the  investment  of  ihts  trust  is  transferred  to  accounting  entity  02469  for  expertditure.   (87-1-242.  MCA) 
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IX,  End\Notes 


1.  Montana  Water  Plan,  Water  Storage  Section,  December  1990, 
Introduction,  p. 2,  Department  of  Natural  Resources. 

2.  ibid,   pp  8-9 

3.  See  Study  Plan  in  Appendix 

4.  See  list  of  Study  Participants  in  Appendix. 

5.  DFWP  WATER  PROJECTS  NOT  IN  THIS  STUDY 


NAME 

SIZE 

;  IN 

BOATING 

ESTIMATED 

ACRES 

YES/NO 

REPAIR 

COST 

South  Sandstone 

372 

yes 

$1,600,000 

Bearpaw 

185 

yes 

700,000 

Clearwater 

17 

no 

100,000 

Fish  Barrier 

Whitetail 

65 

yes 

600,000 

Park  Lake 

96 

yes 

1,000, 000 

Freezeout 

11 

,000 

yes 

Ninepipe 

3, 

,064 

yes 

Ashley  headgate 

NA 

no 

Gartside 

80 

yes 

Sleeping  Buffalo 

1, 

,864 

(lease) 

yes 

Fox  Lake 

1, 

,202 

yes 

Pike  Marsh 

43 

(lease) 

no 

Browne's  Lake  (dam 

gone) 

74 

yes 

Council  Grove  (dam 

gone) 

187 

yes 

Lake  Elmo 

81 

no 

Brady  Lakes 

17 

no 

Devon  (dam  gone) 

11 

no 

Rush  Hall 

25 

yes 

300,000 

Red  Rock  (dam  gone) 

5 

no 

Ringy-Dingy 

■7 

no 

500,000 

*  Motorboating  is  not  common  at  many  projects  where  it  is  permitted 
because  of  physical  constraints. 

6.  Total  entrance  receipts  for  FY91,  SBAS  Report  632,  P.  229 
(Fiche) ,  Acct.  02411,  Obj .  2200  =  $220,045.  Less  Passport  receipts 
(Per  Cheek  2-27-92),  (6897  full  @$15  =  $103,445;  1718  early  bird  @ 
$12  =  $20,616;  1005  half  @  $7.50  =$7537.50;  542  half  early  bird  @ 
$6.00)   $134,860.50  =  $85,484.50  in  daily  entrance  receipts  which 
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is  38.77%  of  total  entrance  fees. 

7.  Section  70-16-301,  MCA,  Recreational  purposes  defined  (includes 
hunting,  fishing,  swimming,  boating,  water  skiing,  camping, 
picnicking  and  other  uses);  and  70-16-302,  MCA,  Restriction  on 
liability  of  landowner  or  his  agent  or  tenant  (people  who  use  the 
land  without  charge  do  so  without  assurance  that  the  property  is 
safe  for  any  purpose)  .  This  law  was  passed  to  encourage  landowners 
to  allow  recreational  use  of  their  property  without  fear  of  suit, 

8.  This  is  founded  on  a  long  history  of  court  rulings  (rather  than 
legislation)  which  find  that  "invitees"  from  whom  one  expects 
pecuniary  consideration  are  entitled  to  an  environment  free  of  the 
risks  caused  by  the  negligence  of  their  host. 

9.  Montana  State  Park  System  and  park  systems  throughout  the 
country. 

10.  Federal  Aid  in  Sport  Fish  Restoration  Act  (Dingell-Johnson 
Act)  or  (Federal  Aid  in  Fish  Restoration  Act).  Act  of  August  9, 
1950  (64  Stat.  430),  as  amended  (16  U.S.C.  777-777k) . 

Federal  Aid  in  Wildlife  Restoration  Act  (Pittman-Robertson  Act) . 
Act  of  September  2,  1937  (50  Stat.  917),  as  amended  (16  U.S.C.  669- 
669b,  669c-669i)  . 

Memo,  Bobbi  Balaz  to  Don  Hyyppa,  Subject:  Federal  Aid  Information 
Re  SB  313  Study,  Dated  December  10,  1991. 

11.  50  CFR  Part  80-Amended,  Paragraph  80.4 

Revenues  from  license  fees  paid  by  hunters  and  fishermen  shall  not 

be  diverted  to  purposes  other  than  administration  of  the  State  Fish 

and  Wildlife  agency. 

(a)  Revenues  from  license  fees  paid  by  hunters  and  fishermen  are 

any  revenues  the  State  receives  from  the  sale  of  licenses  issued  by 

the  State  conveying  to  a  person  the  privilege  to  pursue  or  take 

wildlife  or  f ish. ...  License  revenues  include  income  from: 

(1)  General  or  special  licenses,  permits,  stamps,  tags,  access  and 

recreation  fees  or  other  charges  imposed  by  the  State  to  hunt  or 

fish  for  sport  or  recreation. . . . 

12.  Section  87-1-601,  MCA,  stipulates  how  fish  and  game  money  may 
be  used.  Section  87-1-701,  MCA,  is  the  state's  assent  to  the 
federal  Dingell-Johnson  (fisheries)  bill.  Section  87-1-708,  MCA, 
is  the  state's  assent  to  the  Pittman-Robertson  (wildlife)  bill. 
They  agree  to  refrain  from  diverting  state  fishing  and  hunting 
license  revenues  to  other  than  fish  and  wildlife  purposes. 

Copies  of  all  three  statutes  are  found  in  the  appendix. 

13.  Balaz  memo,  p. 2 
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14.  Part  IV  Program  narrative,  State  of  Montana,  Montana  Boating 
safety  Program,  FFY  92  -  Contract  11.01,  Prepared  by  Enforcement 
Division,  Department  of  Fish,  Wildlife  and  Parks. 

15.  1988  Statewide  Comprehensive  Outdoor  Recreation  Plan  (SCORP) ; 
p. 21,  figure  11,  1985  Participation. 

ACTIVITY  PARTICIPATION 

Canoeing             66,200  people 
Kayaking              6,600 
Rafting  106.400 


179,200  people 


Motorboating        196,000  people 

Sailing  19,200 

215,200  people 

Assume  that  the  participation  in  the  first  grouping  (canoeing, 
kayaking  and  rafting)  is  in  the  same  proportion  to  ownership  as  the 
participation  of  motorboaters  is  to  ownership  of  motorboats  in  the 
second  grouping  (motorboating,  sailing) . 

From  the  Part  IV  Program  Narrative,  State  of  Montana,  Montana 
Boating  Safety  Program,  FFY  92  -  Contract  11.01,  the  number  of 
registered  motorboats  in  1985  was  35,662. 

196.000  people  participating   =  179.200  participating 
35,622  registered  motorboats    X  canoes,  kayaks,  rafts 

179.000  =  32,545  canoes,  kayaks,  rafts 
5.5 

This  computation  cannot  be  taken  too  seriously  because  of  the 
obvious  unverified  assumptions  upon  which  it  relies.  However,  the 
result  does  not  seem  unreasonable.  There  does  not  seem  to  be  a 
better  way  of  making  an  estimate  short  of  gathering  empirical  data. 

16.  See  the  Appendix  for  a  copy  of  the  copy  of  Section  23-2-401, 
The  Smith  River  Management  Act. 

17.  Price  Waterhouse,  Preliminary  Report  from  the  National 
Recreational  Boating  Survey  -  Executive  Summary.  See  appendix. 
The  1.08%  figure  is  a  preliminary  nationwide  average  and  may  be 
adjusted  by  the  time  the  report  is  delivered  to  the  Congress.  It 
was  provided  by  Sport  Fishing  Institute  staff  who  have  been  in 
communication  with  congressional  staff  about  this  matter.  The 
final  report  will  contain  data  specific  to  each  state.  The  final 
percentage  for  Montana  will  determine  whether  an  increase  in  the 
allocation  to  the  motorboat  account  can  be  justified. 
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18.  1988  Montana  Statewide  Comprehensive  Outdoor  Recreation  Plan 
(SCORP) ,  Figure  2,  page  10. 

19.  ibid. 

20.  The  state  does  require  the  registration  of  snowmobiles  and 
off-highway-vehicles  when  they  are  used  on  public  lands.  Funds  are 
used,  in  part,  to  provide  recreational  trails  and  services  where 
agreement  of  the  land  owner  has  been  secured.  The  registration 
decal  is  not  a  permit  to  use  public  lands.  It  assures  that  the  fee 
in  lieu  property  tax  has  been  paid. 

21.  Several  types  of  fishing  licenses  sold.   They  are: 

1)  Resident  Season  @  $11,  $13  in  1993  (148,000  licenses); 

2)  Resident  Fishing/Conservation  Combination  @  $15  (license  total 
included  in  #1  above) ; 

3)  Resident  Sportsman  Combination  @  $54,  $64  in  1994  (17,000 
licenses)  ; 

4)  Resident  Senior/Disabled  Fishing/Bird  Combination  @  $4  (2400 
licenses)  ; 

5)  Nonresident  Season  §  $40,  $45  in  1994  (21,750  licenses); 

6)  Nonresident  Season/Conservation  Combination  @  $45  (license 
total  included  in  #5  above) ; 

7)  2  Day  Nonresident  @  $10  (145,000  licenses). 


46 


X.   Appendices 


1.  study  Plan  and  Schedule 

2.  Study  Participants 

3.  S.B.  313,  52nd  Legislature,  "Water  Policy  Storage  Act" 

4.  Montana  Water  Plan  -  Section:  Water  Storage,  December  1990 

5.  1992/93/94  Biennial  Final  Rule  -  State  Park  System  User  Fees 

6.  Federal  Register  50  CFR  Part  80 

Federal  Aid  in  Sport  Fish  Restoration  and  Federal  Aid  in 
Wildlife  Restoration  Act 

7.  U.S.  Fish  and  Wildlife  Service  Federal  Aid  Manual  sections 

Federal  Aid  in  Sport  Fish  Restoration  Act   (Dingell- 
Johnson  Act) 

Federal   Aid   in   Wildlife   Restoration   Act   (Pittman- 
Robertson  Act) 

8.  Memo  -  Balaz  to  Hyyppa ,  Subj .  Federal  Aid  Information  re  SB 
313  Study,  Dated  December  10,  1991 

9.  Section  87-1-601,  MCA,  stipulates  the  use  of  state  fish  and 
game  money. 

10.  Section  87-1-701,  MCA,  is  the  state's  assent  to  the  federal 
Dingell-Johnson  (fisheries)  bill  which  prohibits  diversion  of 
fees  paid  by  anglers  to  other  than  fishing  related  purposes. 

11.  Section  87-1-708,  MCA,  is  the  state's  assent  to  the  federal 
Pittman-Robertson  (wildlife)  bill  which  prohibits  diversion  of 
fees  paid  by  hunters  to  other  than  hunting  related  purposes. 

12.  Section  60-3-101,  MCA,  is  the  state's  assent  to  federal  law 
prohibiting  diversion  of  gasoline  taxes  derived  from  vehicles 
using  highways  to  non-highway  related  purposes. 

13.  Title  23,  U.S.C.,  Section  126,  Diversion,  is  the  federal 
statute  v;hich  prohibits  diversion  of  highway  related  gas  taxes 
to  other  than  highway  related  purposes. 

14.  Section  60-3-201,  MCA  Distribution  and  use  of  proceeds  of 
gasoline  dealers'  license  tax.  It  stipulates  the  amount  set 
aside  for  the  state  park  motorboat  account. 
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15.  Fisheries  Division,  DFWP  -  "State  Owned  Reservoirs,"  is  a 
narrative  description  of  most  of  the  reservoirs  included  in 
this  study.  It  does  not  include  projects  for  which  a 
fisheries  program  has  never  been  established  because  of  the 
inability  of  the  pools  to  support  sport  fishing. 

16.  Section  23-2-401,  MCA,  The  Smith  River  Management  Act 
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APPENDIX  1 


c^of|tof|a  T>ep<u'£inci(£ 
9Yslt*1I^Idli^  CS2.  nirK§ 


STUDY    PLAN 

October  31,  1992 

RECREATIONAL  USER  FEE  STUDY 
S.B.  313,  Water  Storage  Policy  Act  -  52nd  Legislature 


The  study  goal  is  to  provide  an  objective  analysis  of  user  fee 
options  in  keeping  with  intent  of  S.B.  313. 

The  scope  will  comply  with  that  outlined  in  S.B.  313  and  the 
report  may  include  other  information  or  recommendations  which 
contribute  to  its  utility  and  completeness. 

The  study  will  rely  on  existing  data.  No  field  surveys  or 
other  methods  of  developing  empirical  information  will  be  employed. 

The  study  will  be  conducted  "in  house"  and  no  consultant 
services  will  be  used.  Don  Hyyppa,  DFWP,  will  have  the  lead 
responsibility  for  writing  the  report  and  for  coordinating  the 
involvement  of  others.  See  the  attached  list  of  "Study 
Participants . " 

Oversight  of  the  Water  Policy  Committee  is  welcome.  Members 
of  the  committee  will  be  asked  to  what  degree  they  want  to  receive 
briefings,  progress  reports,  draft  materials  or  in  other  ways  be 
involved  with  the  project. 

Preliminary  information  collection  began  during  the  summer  of 

1991.  Work  on  the  actual  report  will  begin  in  early  November  1991. 
The  first  draft  of  the  complete  report  will  be  written  by  March  1, 

1992,  and  the  final  draft  will  be  ready  for  review  by  May  1,  1992. 

The  committee  will  have  had  ample  opportunity  to  see  the 
substance  of  the  report  prior  to  formal  transmittal  in  late  June 
1992.  The  deadline  is  July  1,  1992.  See  the  attached  "Study 
Schedule"  for  more  detail. 

Publication  of  the  final  report  will  employ  inexpensive  layout 
and  printing  technigues. 


##### 


STUDY         SCHEDULE 
October   31,    1992 


RECREATIONAL  USER  FEE  STUDY 
S.B.  313,  Water  Storage  Policy  Act  -  52nd  Legislature 


TASK 


[ — 1991  —  ]  [ 1992 

NOV   DEC    JAN   FEB   MAR   APR 


MAY 


] 

JUN 


Gather,  study  existing 
information,  identify 
additional  info  needs 

Develop  report  format, 
begin  writing  introductory 
and  informational  text 

Receive  additional  data 
and  evaluate 

Consider  possible 
additional  fee  options 

Rough  out  evaluation  of 
each  fee  option  and 
get  agency  review 

Assemble  first  draft 
of  report  by  March  1 

DFWP  And  DNRC  review 
(EQC  and  Committee?) 

Prepare  final  draft 
by  May  1 

Final  draft  review 
DFWP,  DNRC,  (EQC  and 
Committee?) 

Final  edit  and  layout 

Final  printing 

Submit  Report  by  July  1 


XXX 


XXX 


XXX 


xxxx 


xxxxxx 


xxxxxx 


xxxx 


xxxxxx 


XXX 


XX 


XXX 
X 


Add  Comiuittee  reporting  dates  and  FWP  Commission  report  if  needed 


##### 


APPENDIX  2 


STUDY    PARTICIPANTS 

November  1,  1992 

RECREATIONAL  USER  FEE  STUDY 
S.B.  313,  Water  Storage  Policy  Act  -  52nd  Legislature 


LEGISLATIVE  WATER  POLICY  COMMITTEE 
HOUSE  MEMBERS 


Hal  Harper,  Chair 
Vivian  Brooke 
Russell  Fagg 
Tom  Lee 

SENATE  MEMBERS 

Esther  Bengston,  Vice  Chair 

Larry  Stimatz 

Tom  Beck 

Lorents  Grosfield 


COMMITTEE  STAFF  SUPPORT 

Michael  Kakuk 

Environmental  Researcher/ Attorney 

Environmental  Quality  Council 

Room  106,  State  Capitol 

444-3742 


GOVERNOR'S  OFFICE  LIAISON 

K.L.  Cool,  Director,  DFWP 
Karen  Barclay,  Director,  DNRC 


DNRC  CONTACT 

Curt  Martin,  primary  contact 


DFWP  STAFF  ROLES 

Don  Hyyppa  -  has  lead,  writes  report  -  444-4745 
Pat  Graham  -  Deputy  Director,  in  charge 
Jeff  Tiberi  -  primary  contact  in  Parks  Division 
Chris  Hunter  -  primary  contact  in  Fisheries  Division 
Steve  Joppa  -  listing  of  dams,  capital  costs,  etc. 
Bobbie  Balaz  -  compliance  with  federal  programs 

##### 
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Fiscal  note  shell:  (attach  cover  page  with  financial  data  and  send 
to  accounting  and  finance) 

Bill  No.   SB  313 

Description  of  Proposed  Legislation; 

A  bill  for  an  act  entitled:  "An  act  clarifying  state  water  storage 
policy  and  the  role  of  storage  in  solving  water  problems; 
establishing  guidelines  for  setting  priorities  among  new  storage 
and  rehabilitation  storage  projects;  requiring  a  study  of  the 
feasibility  of  assessing  recreational  user  fees  to  repay  water 
storage  project  costs;  requiring  a  study  of  water  storage  laws  and 
regulations  by  the  water  policy  committee;  creating  a  water  storage 
state  special  revenue  account;  allocating  additional  coal  severance 
and  resource  indemnity  trust  tax  revenues  for  water  development; 
allocating  25%  of  the  money  available  as  grants  in  the  water 
development  state  special  revenue  account  and  renewable  resource 
development  account  to  the  development  of  water  storage  projects; 
eliminating  the  10-year  limit  on  project  development  plan  required 
in  applications  for  large  water  use  permits;  amending  sections  15- 
35-108,  15-38-202,  85-1-603,  85-1-604,  85-2-310,  and  90-2-111,  MCA; 
and  providing  an  effective  date." 

Assumptions : 

A   study  to   assess   the   feasibility  of   charging   fees   to 

recreational  beneficiaries  of  water  storage  projects  will  be  done 

by  a  private  contractor  similar  to  that  done  for  the  bioeconomics 

study,  which  cost  over  $300,000. 

-  Feasibility  components  to  be  addressed  in  this  study  are:  (1) 
require  entrance  fee,  (2)  requirement  to  purchase  prerecfuisite 
water  development  stamp,  (3)  increase  motorboat  fuels  tax,  (4) 
require  purchase  of  land  and  water  conservation  license,  (5)  obtain 
funding  from  DFWP  through  agency  funding  mechanism. 

-  This  study  will  probably  not  be  as  complex  as  the  bioeconomics 
study  but  will  have  substantial  complexity  in  itself  to  address  all 
the  components . 

-  The  study  must  be  completed  by  July  1,  1992.  An  intensive  study 
will  be  required. 

-  The  study  will  not  require  extensive  data  collection. 

-  Some  data  on  recreation  fees,  attitudes,  etc.  are  already 
available  from  previous  DFWP  studies  (Parks). 

-  There  is  no  guarantee  that  the  study  will  produce  any  revenue  in 
FY  93. 


Fiscal  Impact; 


-  1  senior  consultant    4  mos .  (640  hrs)  g  $75/hr.  =  $48,000 

-  Admin.  Asst.  3  mos.  (500  hrs)  g  $15/hr.  =  $  7,500 

-  Operations  (travel,  phone,  printing,  etc.         =  $  3,000 

-  Data  entry  =  $  2,000 

-  Contractors  overhead  §  50%  =  $30.000 

$90,500 


Affect  on  County  or  Other  Local  Revenue  or  Expenditures: 
None 

Long-Ranae  Effects  of  Proposed  Legislation; 

The  outcome  of  the  recreational  user  fee  study  could  determine 
whether  recreationists  pay  to  utilize  water  storage  projects  which 
are  now  free.  The  amount  of  the  user  fee,  if  any,  may  also  have 
some  effect  on  the  willingness  of  recreationists  to  pay  for  these 
activities  as  well  as  the  amount  of  funds  which  will  be  collected 
and  made  available  to  help  pay  for  storage  projects.  The  outcome 
of  the  study  could  be  precedent  setting. 

Technical  or  Mechanical  Defects  or  Conflicts  with  existing 
Legislation; 

None 
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INTRODUCTION 

In  this  plan  section,  the  term  "water  storage  projects" 
includes  the  construction  of  new  storage  projects  and  the 
rehabilitation  and  expansion  of  existing  facilities.  The  term 
also  encompasses  all  three  types  of  storage.  Onstream 
storage  refers  to  facilities  that  are  located  on  a  stream  or 
river  and  impound  only  the  natural  flow  of  that  stream  or 
river.  Onstream  storage  may  be  located  on  either  mainstem 
rivers  or  tributary  streams.  Offstream  storage  refers  to 
facilities  where  the  primary  water  supply  is  diverted  from 
another  water  course  or  storage  facility.  Finally,  nonstruc- 
tural storage  refers  to  any  nonstructural  or  management 
activity  that  affects  the  timing  and  flow  of  water  in  a  natural 
water  course  (e.g.,  groundwater  recharge,  wetlands  en- 
hancement, and  watershed  management). 

Water  storage  projects  provide  a  variety  of  benefits  to 
the  state  of  Montana.  Among  them,  reservoirs  regulate 
stream  flows  for  flood  control;  store  water  for  irrigation, 
municipal,  industrial,  and  stock  water  comsumption;  pro- 
vide opportunities  for  flatwater  recreation  and  improved 
fisheries;  and  supply  water  for  hydropower  generation. 
Storage  facilities,  however,  can  also  adversely  impact 
recreation  and  aquatic  and  riparian  habitat  associated  with 
free  flowing  rivers  and  alter  aesthetic  views. 

The  first  storage  projects  in  Montana  were  built  to 
supply  water  for  mining  operations.  The  homesteaders 
who  followed  relied  upon  small  irrigation  projects  for 
agricultural  development  in  Montana's  semi-arid  climate. 
As  the  state's  population  grew,  so  did  the  size,  number,  and 
variety  of  reasons  for  constructing  water  storage  projects. 
By  the  1980s,  the  Soil  Conservation  Service,  the  Bureau  of 
Reclamation,  the  U.S.  Army  Corps  of  Engineers,  and  the 
Agriculture  Stabilization  and  Conservation  Service  had 
combined  with  state  and  private  entities  to  develop  an 
estimated  11,000  reservoirs  in  Montana.  Of  these,  67 
reservoirs  store  over  5,000  acre-feet  of  water,  while  two- 
thirds  of  the  reservoirs  are  primarily  for  stockwater  and 
hold  less  than  50  acre-feeL 

The  largest  water  storage  projects  (Fort  Peck,  Canyon 
Ferry,  Hungry  Horse,  Yellowtail,  Libby,  and  Tiber  dams) 
were  built  by  the  federal  government.  These  storage 
facilities  are  used  for  multiple  purposes,  including  irriga- 
tion, flood  control,  hydropower  production,  and  by 
recreationists  who  take  advantage  of  the  opportunity  to 
swim,  boat,  fish,  and  water  ski.  The  state  owns  several 
storage  projects  that  were  constructed  in  the  1930s  and 
1940s  with  financial  assistance  from  the  federal  Public 
Woiics  Administration.  Other  large  dams  are  single -purpose 
hydropower  facilities  owned  by  private  utilities  such  as  the 
Montana  Power  Company.  A  few  reservoirs  larger  than 


5,000  acre-feet  were  built  by  private  groups  for  irrigation 
purposes. 

It  is  clear  that  water  storage  has  and  will  continue  to 
solve  many  water  resource  problems  in  Montana.  How- 
ever, its  applicability  is  limited  by  several  factors,  including 
the  availability  of  water,  technical  feasibility,  environ- 
mental impacts,  and  funding. 

The  planning,  construction,  operation,  maintenance, 
and  rehabilitation  of  water  storage  facilities  is  expensive. 
Water  storage  projects  must  often  compete  for  scarce 
federal  and  state  funds,  and  their  priority  must  be  deter- 
mined in  light  of  other  water  management  activities. 


THE  ROLE  OF  STORAGE  IN 
WATER  MANAGEMENT 

Montana's  water  management  problems  are  diverse  and 
vary  according  to  site-specific  conditions.  No  single  water 
management  tool  (e.g.,  water  storage,  water  use  efficiency, 
water  right  transfers,  or  conservation)  can  effectively  and 
efficiently  solve  all  water  management  problems.  The  best 
water  management  tool  for  a  particular  problem  should  be 
selected  through  the  following  problem-solving  process: 

1.  Define  the  problem.  The  water  management  prob- 
lem must  be  adequately  and  appropriately  defined 
by  water  users  (including  municipal,  agricultural, 
recreational,  industrial,  commercial,  and  other  ap- 
propriate users)  and  technical  experts. 

2.  Identify  all  the  options  to  solve  the  problem,  includ- 
ing water  storage.  Potential  water  storage  projects, 
both  new  and  existing,  could  be  identified:  (1)  by 
working  with  appropriate  government  agencies  and 
water  user  groups  to  review,  evaluate,  and  update 
existing  lists  of  potential  storage  projects;  and  (2) 
during  the  processof  developing  basin-specificplans. 

3.  Determine  whether  water  is  physically  and  legally 
available.  Existing  water  rights  must  not  be  ad- 
versely affected  by  the  water  management  tool(s) 
being  considered  to  solve  a  problem. 

4.  Select  the  option  that  best  meets  the  following 
criteria: 

a.  Technical  feasibility — Does  it  solve  the  problem 
from  a  technical  perspective? 

b.  Financial  feasibility — Do  the  sponsors  have  the 
ability  to  obtain  financing  and  repay  any  capital 
investments  as  well  as  the  associated  operation, 
maintenance,  and  rehabilitation  expenses? 


c.  Economic  feasibility — Do  the  direct  and  indi- 
rect benefits,  both  quantifiable  and  nonquantifi- 
able,  exceed  the  direct  and  indirect  costs,  both 
quantifiable  and  nonquantifiable? 

d.  Political  feasibility — Is  it  supported  by  water 
users,  including  municipal,  agricultural,  recrea- 
tional, industrial,  commercial  and  other  affected 
water  users? 

e.  Legal  feasibility — Can  all  applicable  federal, 
state,  local,  and  other  legal  requirements  be 
satisfied? 

f.  Environmental  feasibility — Does  it  protect  and 
seek  to  enhance  social,  cultural,  and  ecological 
values? 


Through  this  problem-solving  process,  a  water  storage 
project  could  emerge  as  the  best  solution  to  a  particular 
water  resource  problem.  Where  that  happens,  this  plan 
section  is  designed  to  facilitate  the  development  of  the 
needed  facilities. 

This  section  of  the  state  water  plan  is  divided  into  three 
subsections.  The  first  subsection  describes  how  the  state 
should  set  priorities  among  water  storage  projects,  allocate 
state  funds  among  those  projects,  and  ensure  that  action  is 
taken  to  complete  water  storage  projects.  The  second 
subsection  focuses  on  the  financing  of  water  storage  proj- 
ects, while  the  third  subsection  addresses  the  regulatory 
aspect  of  developing  and  rehabilitating  water  storage  proj- 
ects. 
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SUBSECTION  1:  WATER  STORAGE  POLICY 


BACKGROUND 

State  water  storage  policy  is  to  some  extent  already 
defined  by  Montana  law.  Section  85-1-101(2),  MCA 
dec\aTts\hal"ihe  public  policy  cf  the  state  is  to  promote  the 
conservation,  development,  and  beneficial  use  of  the  state's 
water  resources  to  secure  maximum  economic  and  social 
prosperity  for  its  citizens."  Section  85-1-101(4),  MCA 
goes  on  to  say  that  "the  development  and  utilization  of 
water  resourcesandefficient.economicdistributionthereof 
are  vital  to  the  people  in  order  to  protect  existing  uses  and 
to  assure  adequatefuture  supplies  for  domestic,  industrial, 
agricultural,  and  other  beneficial  uses'.'  Finally,  Section 
85-1-101(6),  MCA  notes  that  "the public  interest  requires 
the  construction,  operation,  and  maintenance  of  a  system 
of  works  for  the  conservation,  development,  storage,  dis- 
tribution, and  utilization  of  water,  which  construction, 
operation,  and  maintenance  is  a  single  object  and  is  in  all 
respects  for  the  welfare  and  benefit  of  the  people  of  the 
state'.' 

Although  these  declarations  of  policy  illustrate  the 
importance  of  water  development  and  storage  to  the  state 
of  Montana,  they  do  not  provide  much  guidance  for  select- 
ing which  water  storage  projects  to  pursue  in  light  of 
limited  stale  resources.  Nor  do  they  ensure  that  specific 
actions  will  be  taken  by  state  government  to  develop 
priority  water  storage  projects,  especially  in  light  of  other 
water  management  activities. 


POLICY  STATEMENT 

Water  storage  (including  the  construction  of  new  proj- 
ects and  the  rehabilitation  and  expansion  of  existing  proj- 
ects) shall  be  considered  equally  with  all  other  practical 
options  in  any  search  for  solutions  to  water  resource 
problems.  When  the  water  storage  option  is  determined  to 
be  the  water  management  tool  that  best  solves  the  problem 
and  promotes  and  enhances  the  general  welfare  of  the 
people  of  Montana,  then  it  should  be  actively  pursued.  The 
pursuit  of  water  storage  projects  requires  a  strong  and 
focused  commitment  by  the  state.  Given  the  limited 
resources  of  the  state,  priorities  must  be  established  among 
water  storage  projects  in  order  for  the  state  to  be  able  to 
make  a  commi  jnent  to  the  most  important  water  storage 
projects. 


ISSUES,  OPTIONS,  AND  RECOM- 
MENDATIONS 

Issue  1  —  Prioritizing  New  Projects 

When  new  water  storage  projects  are  selected  as  the  best 
way  to  resolve  a  particular  water  resource  problem ,  the  state 
faces  the  question  of  which  projects  to  focus  its  limited 
resources  upon.  The  following  options  present  possible 
criteria  for  resolving  that  question.  These  criteria  are  not  in 
any  order  of  priority,  recognizing  that  some  may  be  more 
important  than  others  on  a  site-specific  basis. 

Options 

1.  Solve  the  most  severe  problems. 

2.  Provide  multiple  uses  and  benefits. 

3.  Provide  for  public  uses. 

4.  Show  strong  evidence  of  broad  citizen  support. 

5.  Have  the  ability  to  obtain  non-state  sources  of 
funding. 

6.  Protect  and  seek  to  enhance  social,  ecological, 
cultural,  and  aesthetic  values. 

7.  Improve  local  and  state  economic  development. 

8.  Help  resolve  Indian  and  federal  reserved  water 
rights. 

9.  Support  water  conservation  activities. 

10.  Promote  the  use  of  water  reserved  under  Mon- 
tana law. 

Recommendation 

The  priority  of  new  water  storage  projects  should  be 
estabUshed  according  to  which  projects  best  satisfy  options 
1  through  10,  realizing  that  some  of  the  criteria  may  not 
apply  in  some  cases. 

Issue  2 — Prioritizing  Rehabilitation  Projects 

Several  existing  water  storage  projects  in  Montana  are 
seriously  in  need  of  rehabilitation.  The  rehabilitation  of 
existing  projects  may  also  help  solve  a  variety  of  other  water 
management  problems,  because  projects  may  be  expanded 


and  improved  during  rehabilitation  efforts.  However,  it 
may  be  difficult  to  rehabilitate  all  existing  dams  due  to  the 
cost  of  such  activities. 

The  estimated  cost  for  rehabilitating  several  existing 
water  storage  facilities  in  Montana  ranges  from  under 
$200,000  to  over  $5  million  per  site.  Rehabilitating  the 
Tongue  River  Dam  alone  will  cost  between  $25  million  to 
over  $125  million,  depending  on  the  amount  of  risk  to  life 
and  property  the  stale  and  its  citizens  are  willing  to  assume. 
The  total  cost  for  rehabilitating  approximately  35  state- 
owned  high-hazard  dams,  including  the  Tongue  River 
Dam.  is  expected  to  exceed  $200  million. 

In  light  of  the  need  to  rehabilitate  existing  water  storage 
projects,  and  the  cost  of  such  efforts,  the  state  needs  to 
decide  which  facilities  should  be  rehabilitated  first.  One 
factor  affecting  the  effort  to  prioritize  such  projects  is  the 
Montana  Dam  Safety  Act.  This  act  defines  a  "high-hazard" 
dam  as  any  dam  or  reservoir  that,  if  it  fails,  would  likely 
cause  a  loss  of  life.  The  classification  of  a  dam  as  high- 
hazard  ,  however,  does  not  determine  nor  imply  whether  the 
dam  is  structurally  safe.  Thus,  the  safety  of  a  particular 
dam,  in  addition  to  its  classification  as  high  hazard,  must  be 
considered  in  any  scheme  to  prioritize  the  rehabilitation  of 
existing  water  storage  projects. 

Options 

1.  Identify  the  high-hazard  projects  most  needing 
repair  based  on  the  criteria  listed  under  The  Role 
of  Storage  in  Water  Management,  those  listed  in 
Issue  1,  and  the  following  criteria: 

a.  Protect  public  safety 

b.  Impacts  of  not  repairing  project 

2.  Breach  high-hazard  dams  that  cannot  be  repaired 
with  a  positive  benefit-to  cost  ratio. 

3 .  Rehabilitate  all  unsafe  high-hazard  dams  by  the  year 
2000. 

Recommendation 

Option  1.  The  priority  ofrehabilitation  projects  should 
be  established  according  to  which  projects  best  satisfy  the 
criteria  outlined  in  Option  1,  realizing  that  some  of  the 
criteria  may  not  apply  in  some  cases. 

Issue  3  —  Allocating  State  Funds 

As  mentioned  above,  water  storage  projects  must  com- 
pete with  other  water  management  activities  in  terms  of 
state  and  federal  assistance.    In  addition,  water  storage 


projects  must  compete  among  each  other  for  limited  state 
and  federal  financial  and  technical  resources.  Although 
the  state  has  a  limited  abihty  to  determine  how  federal 
resources  are  allocated,  it  can  set  priorities  for  allocating 
state  funds.  The  question  is,  given  the  amount  of  state 
funding  available  for  water  storage  projects,  how  should 
these  funds  be  allocated?  A  related  question,  how  to 
increase  the  amount  of  state  funding  available  for  water 
storage  projects,  is  addressed  in  the  next  subsection  on 
financing  water  storage  projects. 

Options 

1 .  Allocate  the  state  funds  available  for  water  storage 
solely  to  rehabilitate  existing  water  storage  pro- 
jects, particularly  unsafe,  high-hazard  facilities. 

2.  Allocate  the  state  funds  available  for  water  storage 
solely  to  plan  and  construct  new  water  storage 
facilities. 

3.  Allocate  a  certain  percentage  of  the  state  funds 
available  for  water  storage  for  onstream,  offsucam, 
and  nonstructural  types  of  storage. 

4.  Allocate  the  state  funds  available  for  vcater 
storage  based  on  the  following  order  of  prefer- 
ence: 

a.  Resolve  threats  to  life  and  property  posed  by 
high-hazard  facilities  that  are  in  an  unsafe 
condition. 

b.  Improve  and/or  expand  existing  water 
storage  facilities. 

c.  Plan  and/or  construct  new  water  storage 
facilities,  including  onstream,  offstream,  and 
nonstructural. 

Recommendation 

Option  4.  This  approach  recognizes  the  importance  of 
rehabilitating  unsafe,  high-hazard  dams,  but  also  allows 
for  other  water  storage  activities. 

PLAN  IMPLEMENTATION 

Legislative  Action 

The  legislature  needs  to  enact  legislation  that  explains 
the  role  of  storage  in  water  management,  including  the 
generic  problem -solving  process  outlined  above.  The 
legislature  also  needs  to  enact  legislation  outlining  the 
criteria  for  prioritizing  new  storage  projects  and  rehabil- 
itation projects.  The  legislation  should  specify  that  the 
Governor's  Office,  in  cooperation  with  the  legislature, 
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will  have  final  authority  for  prioritizing  all  water  ston^ 
projects. 

The  legislature  also  needs  to  enact  legislation  specifying 
that  state  funds  available  for  water  storage  should  be 
allocated  according  to  the  ptefo^nces  described  above. 

Administrative  Action 

The  Department  of  Natural  Resources  and  Conservation 
needs  to  prepare  a  progress  report  on  water  storage  activi- 
ties and  submit  it  to  each  general  session  of  the  legislature. 
The  report  should  include,  at  a  minimum:  (1)  the  list  of 


water  storage  project  priorities  as  determined  by  the  gov- 
ernor and  the  legislature;  (2)  an  implementation  strategy 
for  each  priority  project  that  identifies  the  resources,  gov- 
emiaait  actions,  and  political  support  needed  to  accom- 
plish the  project;  snd  (3)  the  status  of  the  piority  projects. 

Financial  Requirements  and  Funding 
Strategies 

The  implementation  of  this  subsection  does  not  require 
any  additional  funding  beyond  that  needed  for  the  water 
stcxage  projects  themselves. 


Plan  Implementation  Summary 

Activity 

ResponsibHitv 

General 

Enact  legislation  that  explains  (1)  the  role 

Legislature 

April  1991 

of  water  storage  in  water  management; 

and  (2)  the  generic  water  resources 

problem-solving  process 

Develop  a  report  on  water  storage  activities 

DNRC 

Ongoing 

each  biennium 

Issue  1  -  Prioritizing  New  Projects 

Enact  legislation  outlining  the  criteria  for 

Legislature 

April  1991 

prioritizing  new  water  storage  projects 

Prioritize  new  storage  projects 

Governor  and  legislature 

Ongoing 

Issue  2  -  Prioritizing  Rehabilitation  Projects 

Enact  legislation  outlining  the  criteria  for 

Legislature 

April  1991 

prioritizing  the  rehabilitation  of 

existing  water  storage  projects 

Prioritize  rehabilitation  projects 

Govenm  and  legislabve 

Ongoing 

Issue  3  -  Allocating  State  Funds 

Enact  legislation  outlining  the  preferences 

Legislature 

April  1991 

for  allocating  state  funds  for 

water  storage  projects 
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SUBSECTION  2:  WATER  STORAGE  FINANCING 


BACKGROUND 

The  cost  of  constructing,  operating,  maintaining,  and 
rehabilitating  water  storage  facilities  varies  tremendously 
depending  on  their  size,  location,  and  site-specific  geologi- 
cal and  hydrological  conditions.  In  light  of  this  variation, 
the  next  several  paragraphs  iUustrate  the  range  of  costs,  in 
1988  dollars,  fcr  developing,  maintaining,  and  rehabilitat- 
ing water  storage  projects  (see  Table  1). 

The  construction  costs  of  existing  water  storage  projects 
in  Montana  (excluding  small  stockwater  and  fish  ponds) 
ranges  from  approximately  $50,(XX)  (for  Sturgis  Dam)  to 
$258  million  (forYellowtailDam).  The  construction  costs 
of  the  majority  of  existing  water  storage  facilities  falls  in 
the  range  of  approximately  $  1  million  to  $4.5  million.  The 
cost  per  acre-foot  (based  on  total  storage  capacity)  ranges 
from  about  $45  (at  Canyon  Ferry)  to  $2,400  (at  Pike  Creek 
Dam). 

The  annual  cost  for  operating  and  maintaining  existing 
water  storage  facilities  ranges  from  about  one-half  to  one 
and  one-half  percent  of  the  total  cost  of  construction  on  an 
annual  basis.  Rehabilitating  and  replacing  water  storage 
facilities  are  also  expensive.  The  estimated  cost  for  reha- 
bilitating existing  water  storage  facilities  in  Montana  was 
outlined  in  Subsection  1,  Issue  2.  While  historically  th^e 
have  been  inadequate  funds  available  for  operating  and 
maintaining  some  water  storage  facilities,  funds  are  gener- 
ally unavailable  to  rehabilitate  and  replace  nearly  all  water 
storage  facilities. 


Finally,  the  estimated  cost  of  constructing  reasonably 
large  new  water  storage  facilities  in  Montana  ranges  from 
nearly  $10  million  for  the  Johnson  Creek  site  (with  a  firm 
annual  yield  of  5,0(X)  acre- feet)  to  over  $2 1 5  million  for  the 
Sunday  Creek  site  (with  a  firm  annual  yield  of  215,600 
acre-feet).  The  annual  cost  per  acre-foot  of  yield  (based  on 
firm  annual  yield)  ranges  from  $38  at  the  Reichle  Dam  site 
(with  a  firm  annual  yield  of  140,000  acre-feet)  to  $378  at 
the  Buffalo  Creek  site  (with  a  firm  annual  yield  of  27,480 
acre-feet). 

The  estimated  cost  of  constructing  several  much  smaller 
new  water  storage  facilities  (ranging  in  size  from  approxi- 
mately 5,000  acre-feet  to  25,000  acre-feet)  falls  in  a  range 
of$l  to$10million.  The  annual  cost  per  acre-foot  for  these 
smaller  facilities  falls  into  a  range  of  $100  to  $1,000,  with 
most  of  them  being  around  $500.  The  annual  cost  per  acre- 
foot  for  a  few  water  storage  facilities,  however,  has  been 
estimated  at  less  than  $100. 

HistoricaUy,  fi^deral  and  state  governments  helped  ini- 
tiate the  development  of  water  storage  facilities  by  provid- 
ing the  necessary  up-front  funds  for  project  planning  and 
construction.  Beneficiaries  of  the  completed  water  storage 
projects  then  repaid,  in  the  form  of  user  fees,  some  or  all  of 
the  costs  attributable  to  such  benefits  (i.e.,  agriculture  has 
generally  repaid  10  to  ICX)  percent  on  specific  projects, 
while  hydropower  has  generally  paid  100  percent).  Al- 
though many  water  storage  projects  provide  fish,  wildlife, 
recreation,  and  other  environmental  benefits,  as  well  as 
flood  control  and  navigation  benefits,  these  direct  benefi- 


Table  1.  Costs  of  Water  Storage  Projects 


Construction 

$50,000  to 

$258  million 


Cosi/Acre-foot 

(total  storape  capacitv) 

$45  to 

$2,400 


Existing  Projects 

Operation 

&  Maintenance 

one-half  of 

1%  of  construction 


Rehabilitation 
$200,000  to 
$125  million 


Rehabilitation  of  35 

State-owned  Projects* 

$200 

million 


'  This  total  includes  $125  million  for  one  project,  the  Tong:ue  River  Dam. 
New  Projects 


Construction  of 

Large  Projects 

$10  to  $215 

million 


Cost/Acre-foot 

of  Large  Projects 

(firm  annua!  yield) 

$38  to 

$378 


Construction  of 

Sma)i<?r  Proiwts 

$1  to$10 
million 


Cost/Acre-foot 

of  Smaller  Projects 

(firm  annual  yield) 

$100  to 

$1,000 


ciaries  have  had  to  pay  little  of  the  cx)st  of  these  benefits 
(e.g.,  existing  recreational  user  fees  generally  do  not  help 
pay  for  the  costs  of  water  storage  facilities).  Rather,  these 
benefits  have  been  paid  for  largely  by  the  general  taxpayer. 

Al  though  the  federal  government's  interest  in  financing 
water  storage  projects  has  recently  waned,  there  are  still 
several  funding  and  technical  assistance  programs  admini- 
stered by  federal  agencies  such  as  the  Soil  Conservation 
Service's  watershed  management  program  and  the  Bureau 
of  Reclamation's  technical  assistance  progrwn.  In  addi- 
tion, the  state  of  Montana  administers  several  programs  fOT 
funding  water  management  activities,  including  water 
storage  projects. 


POLICY  STATEMENT 

Financing  water  storage  is  an  important  aspect  of  water 
development  in  Montana.  The  State  of  Montana  should 
focus  resources  on  understanding,  coordinating,  and  im- 
proving funding  programs  for  water  storage  development, 
operation,  maintenance,  and  rehabilitation.  Although  q)e- 
cific  financing  packages  must  be  developed  on  a  site- 
specific  basis,  all  beneficiaries  should  be  considered  for  a 
responsible  role  in  repaying  the  cost  of  water  storage 
projects.  The  financial  costs  of  operating  and  maintaining 
water  storage  facilities  should  be  assured  prior  to  construc- 
tion, and  the  costs  of  rehabilitation  and  replacement  should 
also  be  considered. 


ISSUES,  OPTIONS, 

AND  RECOMMENDATIONS 

Issue  1  -  Information,  Education,  and 
Assistance 

Although  there  are  a  variety  of  federal,  state,  local, 
private,  and  other  sources  of  funding  for  water  storage 
projects,  it  is  currently  very  difficult  to  find  one  person  or 
organization  that  understands  all  of  the  programs.  As  a 
result,  potential  project  sponsors  are  unaware  ofand  do  not 
understand  the  conditions  under  which  financing  is  avail- 
able in  the  various  programs. 

Options 

1.  Document  existing  programs.  Creating  and  up- 
dating a  directory  may  racilitate  the  financing  of 
water  storage  projects. 


2.  Provide  public  information  and  education  on  the 
availability  of  programs  for  financing  new  and 
existing  water  storage  projects,  in  addition  to  the 
costs  and  benefits  of  water  storage  projects.  This 
canipaign  would  specify  what  funds  are  available 
and  under  what  conditions. 

3.  Create  a  committee  of  diverse  interests  to  facilitate 
efforts  to  finance  water  storage  projects.  This 
committee  could  serve  as  a  clearinghouse  for  (1) 
providing  public  information  and  education,  (2) 
developing  fmancial  packages  for  funding  water 
storage  projects,  and  (3)  coordinating  permitting 
and  regulatory  issues  related  to  water  storage  devel- 
opment. This  committee  might  be  coordinated  and 
staffed  by  the  Deparunent  of  Natural  Resources  and 
Conservation  (DNRC),  the  Montana  Water  Re- 
sources Association,  the  Environmental  Quality 
Council,  the  Water  Resources  Research  Center,  or 
some  other  organization. 

4.  Designate  a  person  (in  the  Department  of  Natu- 
ral Resources  and  Conservation,  the  Montana 
Water  Resources  Association,  the  Environmental 
Quality  Council,  or  the  Water  Resources  Re- 
search Center)  as  a  "water  storage  development 
coordinator"  to  facilitate  efforts  to  develop  water 
storage  projects.  This  person  would  serve  in  the 
same  capacity  as  the  comm  ittee  described  above. 

Recommendation 

Options  1  and  4.  These  options  are  likely  to  have  the 
greatest  impact  on  financing  water  storage  projects. 

Issue  2  -  State  Water  Resource  Funding 
Programs 

The  Department  of  Natural  Resources  and  Conserva- 
tion administers  several  grant  and  loan  programs  for  a 
variety  of  water  management  activities,  including  water 
storage.  One  is  the  Water  Development  Program  (WDP). 
According  to  Montana  law,  "ihe  water  development  pro- 
gram is  the  key  implementation  portion  of  the  state  water 
plan  and  shall  be  administered  to  accomplish  the  objec- 
tives of  the  plan"  (Section  85-1-602,  MCA).  It  goes  on  to 
say  that  "The  storage  of  water  for  existing  and  future 
beneficial  uses  shall  be  given  the  highest  priority  [for 
funding]  unless  a  water  development  project  or  activity 
designed  to  accomplish  another  objective  is  demonstrated 
to  be  more  beneficial  to  a  greater  number  of  people" 
(Section  85-1-602.  MCA). 


A  second  program  is  the  Renewable  Resource  Develop- 
ment (RRD)  P>rogram.  This  program  provides  grants  for 
the  development  of  all  types  of  renewable  resources,  in- 
cluding water.  A  third  program  is  the  Reclamation  and 
Development  Grant  (RDG)  Program.  This  program  is 
designed  to  fund  projects  that  mitigate  the  impacts  of 
mining  or  meet  other  "crucial  state  needs."  It  is  conceiv- 
able that  water  storage  could  be  considered  part  of  a 
reclamation  program  under  the  "crucial  state  need"  cate- 
gory, but  most  water  storage  projects  probably  fit  better 
under  the  Water  Development  Program  or  the  Renewable 
Resource  Development  Program.  The  principle  source  of 
funding  for  each  of  these  programs  are  taxes  on  the  extrac- 
tion of  non-renewable  resources. 

The  majority  of  funds  potentially  available  under  these 
funding  programs  are  not  allocated  to  water  storage  proj- 
ects for  two  primary  reasons.  First,  the  Montana  Legisla- 
ture has  diverted  a  significant  amount  of  the  funds  origi- 
nally intended  for  these  programs  to  other,  ongoing  state 
programs,  primarily  the  administration  of  state  agencies 
(see  Table  2).  Since  1984,  over  $41  million  dollars  was 
deposited  in  the  accounts  created  for  the  WDP  and  RRD 
programs.  However,  only  about  $19  million  was  allocated 
as  grants.  The  trend  has  been  that  more  and  more  of  the 
funds  deposited  in  the  accounts  are  being  used  for  other 
programs,  and,  consequently,  less  are  available  for  water 
projects. 

Second,  there  has  been  a  lack  of  applications  for  water 
storage  projects,  and,  consequently,  available  funds  are 
allocated  to  other  types  of  water  projects  (see  Table  3).  Of 


Table  2.  Allocation  of  Funds  Authorized  for 
the  WDP,  RRD,  and  RDG  Programs 


FYs  19?4-91 

FYs  1990/91 

Authorized 

$41  million 

$15.7  million 

Allocated  as 

$19  million 

$4.6  million 

Grants 

Used  to  Fund 

$22  million 

$8  million 

State  Agencies 

Used  to  Fund 

$405,000 

$93,000 

Water  Storage* 

*  These  amounts  are  included  in  funds  allocated  as  grants 

the  slightly  more  than  $19  million  that  has  actually  been 
available  for  grants,  a  total  of  only  about  $400,000  has 
been  used  to  fund  water  storage  projects.  Since  the  incep- 
tion of  the  programs  in  1984,  a  total  of  32  applications  have 
been  received  for  loans  and  grants  to  fund  water  storage 
projects.  Twenty-nine  of  these  applications  have  been 
completely  funded.  Under  the  Water  Development  Pro- 
gram, six  water  storage  projects  have  been  granted  about 
$350,0(X).  By  contrast,  70  other  projects,  including  mu- 
nicipal and  rural  water  and  sewer  systems,  streambank 
stabilization ,  and  groundwater  studies,  have  received  about 
$4  million. 


Table  3.  Allocation  of  Grants  and  Loans  from  1984  to  1991 


Water  Storage 
Projects 

Other 
Pr<?i?Ct5 

Total 

Water  Development 
Grant  Program 

$350,000 
(6  projects) 

$4  million 
(77  projects) 

$4.4  million 
(83  projects) 

Renewable  Resource 
Development  Grant  Program 

$55,000 
(2  projects) 

$3.7  million 
(62  projects) 

$3.8  million 
(64  projects) 

Water  Development 
Public  Loan  Program 

$312,000 
(3  projects) 

$22  million 
(46  projects) 

$22.3  million 
(49  projects) 

Water  Development 
Private  Loan  Program 

$175,000 
(1  project) 

$4.1  million 
(69  projects) 

$4.3  million 
(70  projects) 

Reclamation  and  Development 
Grant  Program 

0 

$10.8  million 

$10.8  million 

Total 

$892,000 

$44.6mUlion 

$45.6  million 

Under  the  Renewable  Resource  Development  Program, 
49  projects  have  been  funded  at  a  total  cost  of  over  $1 
million.  At  the  same  time,  only  two  water  storage  fffojects 
have  been  funded  under  this  program  at  a  total  cost  of  aboot 
$55,000. 

Under  the  Water  Development  Public  Loan  Program 
(which  is  fmanced  by  the  sale  of  bonds  backed  by  the  coal 
severance  trust  fund),  three  water  storage  projects  have 
been  funded  at  a  total  cost  of  about  $312,000.  By  contrast, 
46  other  projects  have  been  funded  under  this  program  at  a 
total  of  over  $22  million. 

Under  the  Water  Development  Private  Loan  Program 
(which  is  fmanced  in  part  by  RRD  funds  and  the  sale  of 
general  obligation  bonds),  70  loans  have  been  approved  for 
a  total  of  $4.3  million,  including  one  irrigation  storage 
project  at  a  cost  of  about  $175,(XX).  Approximately  $5.5 
million  is  available  each  biennium  under  the  Reclamation 
and  Development  Grants  Program,  but  to  date  no  water 
storage  projects  have  been  funded. 

The  issue  on  financing  in  the  previous  section  of  this 
plan  focused  on  how  to  allocate  the  funds  available  for 
water  storage.  The  purpose  of  this  issue  is  to  explore 
opportunities  for  increasing  the  available  amount  of  such 
funds. 

Options 

1 .  Continue  public  information  and  education  on  the 
availability  of  funds  under  these  programs. 

2.  Encourage  potential  project  sponsors  to  ^ply  for 
funds 

3.  Support  legislative  and  administrative  enforcement 
of  the  stauitory  priority  for  water  storage  projects 
under  the  Water  Development  Program. 

4.  Create  a  new  special  revenue  account  (the  "Wa- 
ter Storage  Special  Revenue  Account")  to  be 
used  exclusively  for  funding  water  storage 
projects  as  identified  and  prioritized  in  Subsec- 
tion 1,  Issue  3,  Option  4.  The  new  account  would 
receive  25  percent  of  each  of  the  Water  Develop- 
ment Special  Revenue  Account  and  the  Renew- 
able Resource  Development  Account.  The  funds 
in  the  Water  Storage  Special  Revenue  Account 
would  be  expended  as  authorized  under  current 
water  development  accounts,  including  grants, 
loans,  and  to  underwrite  bonds. 

5.  If  the  funds  deposited  in  the  new  "Water  Storage 
Special  Revenue  Account"  are  not  used  during  a 
given  biennium,  the  funds  should  be  allocked  to 
other  state  programs. 


6.  If  the  funds  deposited  in  the  new  "Water  Storage 
Special  Revenue  Account"  are  not  used  during  a 
given  biennium,  the  funds  should  accumulate 
radier  than  be  transferred  to  other  programs. 

7.  Seek  authorization  for  allocating  a  higher  per- 
centage of  existing  non-renewable  resource  funds 
(e.g^  coal  severance  tax  revenues)  to  the  develop- 
ment nX  Montana's  renewable  resources,  par- 
ticulariy  water. 

8.  Encourage  state  government  to  take  a  more  active 
role  in  initiating  water  storage  projects. 

9.  Authorize  the  use  of  25  percent  of  the  funds  over 
and  above  the  statutory  minimum  balance  of 
$100  million  on  the  Resource  Indemnity  Trust 
(RTT)  Fund  for  water  storage  projects. 

10.  Delete  the  $100,000  cap  on  Water  Development 
Program  Grants  for  water  storage  projects,  as  cur- 
rently outlined  in  DNRC  administrative  policy. 

Recommendation 

Options  4, 6, 7,  and  9.  These  options  are  likely  to  have 
the  greatest  impact  on  financing  water  storage  projects. 


Issue  3  -  Cost-sharing  and  Coordination 

When  federal  funds  for  water  storage  development  are 
available,  state  and  local  entities  are  usually  required  to 
provide  matching  funds.  However,  it  is  often  very  difficult 
for  state  and  local  entities  to  come  up  with  their  appropriate 
share  of  funds.  In  view  of  this  situation,  the  options  outlined 
below  are  designed  to  (1)  improve  the  ability  to  satisfy  the 
cost-sharing  requirements;  (2)  generate  funds  for  operat- 
ing, maintaining,  rehabilitating,  and  replacing  existing 
storage  facilities;  and  (3)  generate  funds  for  consuucting 
projects  without  federal  financial  aid. 

Options 

1 .  Pursue  water  storage  projects  only  if  they  have  local 
and  state  support  and  a  realistic  ability  to  comply 
with  federal  cost-sharing  requirements. 

2.  Creatively  utilize  all  available  state,  local,  and  pri- 
vate sources  of  funding  to  satisfy  federal  cost-shar- 
ing requirements. 

3.  Encourage  Resource  Conservation  and  Develop- 
ment areas  (RC&Ds)  to  develop  funding  pack- 
ages and  create  broad-based  coalitions  to  sup- 
port water  storage  development 
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4.  Make  use  of  existing  authorities  associated  with 
public  entities  such  as  conservancy  districts, 
irrigation  districts,  and  water  and  sewer  dis- 
tricts to  tax  and  collect  Tees  for  purposes  of 
funding  water  storage  projects.  If  existing  public 
authorities  are  not  adequate  for  the  proposed 
purposes,  make  the  appropriate  modification. 

5.  Establish,  on  a  site-specific  basis,  special  improve- 
ment districts,  rural  improvement  districts,  conser- 
vancy districts,  multi-conservation  district  special 
project  areas,  or  some  combination  thereof  to  help 
raise  funds  for  water  storage  projects. 

6.  Identify  potential  sources  of  private  sector  fund- 
ing and  integrate  these  on  a  site-specific  basis. 
These  sources  might  include  contributions  from 
various  water  user  groups,  such  as  irrigators, 
industries,  recreationists,  conservation  and 
preservation  groups,  and  others. 

7.  Increase  state  taxes  and  designate  the  additional 
funds  to  water  storage  development. 

8.  Encourage  the  state  or  a  coalition  of  private  inves- 
tors to  purchase  federally  owned  water  storage 
projects  and  operate  them  to  generate  funds  for 
operation,  maintenance,  and  new  storage  projects. 

Recommendation 

Options  3,4,  and  6.  These  options  are  likely  to  have  the 
greatest  impact  on  financing  water  storage  projects. 

Issue  4  -  Payment  by  Beneflciaries 

If  water  storage  projects  arc  to  be  developed  or  rehabili- 
tated in  the  future,  a  diversity  of  funding  sources  will  be 
needed.  In  addition  to  using  federal,  stale,  and  private 
funds,  another  possibility  is  to  encourage  or  require  all 
beneficiaries  to  play  a  responsible  role  in  financing  the 
projects.  The  funds  generated  from  this  approach  could  be 
used  to  help  finance  a  portion  of  water  storage  projects, 
including  planning,  construction,  operation,  maintenance, 
rehabilitation,  and  replacement 

The  funds  raised  under  any  one  of  the  following  options 
would  not  generally  be  relied  on  to  repay  the  entire  cost  of 
a  project. 

Options 

1.  Continue  having  irrigation,  hydropower,  mu- 
nicipal, and  industrial  beneficiaries  repay  some 


of  the  project  costs  through  user  fees,  and  allow 
the  sponsor  together  with  the  funding  source  to 
makesite-specific  recommendations  on  whether 
those  fees  will  adequately  cover  the  costs  of  the 
benefits. 

2.  Conduct  a  study  on  the  feasibility  of  having 
recreational  beneficiaries  repay  a  portion  of  the 
project  costs  associated  with  recreational  oppor- 
tunities. Among  the  options  that  might  be  as- 
sessed are: 

a.  A  fee,  on  a  site-specific  basis,  to  individuals 
who  take  advantage  of  the  recreational  bene- 
fits associated  with  water  storage  projects 
funded  with  public  resources.  Like  an 
entrance  fee  to  a  state  or  national  park,  the 
fee  would  be  assessed  each  time  a  person 
participates  in  some  recreational  activity  re- 
lated to  the  water  storage  project.  An  annual 
user's  pass  would  also  be  available  for  each 
site.  The  funds  generated  from  the  fee  would 
be  designated  for  water  storage  development 
that  includes  recreational  or  fish  and  wildlife 
benefits. 

b.  A  'Hvater  development"  stamp.  This  stamp 
would  be  required  of  anyone  purchasing  a 
fishing,  duck  hunting,  boat,  or  other  water- 
related  license.  The  funds  generated  from 
this  stamp  would  be  designated  for  water 
storage  development  that  includes  recrea- 
tional or  fish  and  wildlife  benefits.  Such  funds 
would  have  to  be  controlled  in  a  manner 
consistent  with  state-federal  requirements 
outlined  in  Section  87-1-701-714,  MCA. 

c.  An  increase  in  the  Motorboat  Fuels  Tax  to  be 
used  for  water  storage  development  that  in- 
cludes recreational  or  fish  and  wildlife  ben- 
efits. 

d.  A  generic  "land  and  water  conservation" 
license  for  anyone  using  public  lands  or 
water.  At  least  some  of  the  money  generated 
from  these  licenses  would  be  designated  for 
water  storage  development  that  includes 
recreational,  fish  and  wildlife,  and/or 
environmental  benefits.  Such  funds  would 
have  to  be  controlled  in  a  manner  consistent 
with  state-federal  requirements  outlined  in 
SecUon  87-1-701-714,  MCA. 

e.  The  Department  of  Fish,  Wildlife  and  Parks 
providing  appropriate  funds  on  an  individ- 
ual project  basis  through  agency  funding 
mechanisms. 
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3.  Continue  to  use  tax  revenues  to  provide  a  portion 
of  flsh,  wildlife,  recreational,  and  other  environ- 
mental benefits  associated  with  water  storage 
projects. 

4.  Continuetousetaxrevenuestoprovidefloodcontrol 
and  navigation  benefits  associatsd  with  water  stwage 
projects. 

5.  Continue  to  use  tax  revenues  to  provide  a  portion 
or  the  irrigation,  municipal,  industrial,  and 
hydropower  benefits  associated  with  water 
storage  projects. 

6.  Charge  individuals  and  groups  that  benefit  from 
the  flood  control  and  navigation  benefits  of  a  new 
water  storage  project.  Create  one  of  the  several 
resource  d  istricts  possible  under  Montana  law  to 
collect  fees  and/or  require  beneficiaries  to  pay 
taxes. 

7.  Require  downstream  states  to  financially  compen- 
sate Montana  for  the  impacts  of  upstream  reservoirs 
that  largely  benefit  downstream  users. 

Recommendations 

Options  1,2,3, 5, and6.  Theseoptionsarelikelytohave 
the  greatest  impact  on  financing  water  storage  piojets. 


Issue  5  -  Economic  Value  of 
Alternative  Uses 

The  appropriate  role  of  each  beneficiary  in  fmancing 
water  storage  projects  might  be  based  on  the  economic 
value  of  the  benefits  received  and  the  ability  of  the  benefi- 
ciary to  pay.  The  problem  is  that,  while  it  is  relatively  easy 
to  determine  the  economic  value  of  hydropower,  munici- 
pal, and  agricultural  uses  of  water,  it  is  much  more  difficult 
to  estimate  the  economic  value  of  secondary  benefits  (e.g. , 
local  and  state  economic  development)  and  other  direct 
benefits  (e.g.,  recreation;  fish  and  wildlife  protection; 
wedands  and  riparian  habitat  preservation;  augmentation 
of  flows  for  water  quality,  instream  flow  protection, 
groundwater  recharge,  and  late  season  irrigation;  and 
downstream  navigation). 


Options 


Conduct  research  designed  to  identify  all  the  poten- 
tial beneiits  associated  with  water  storage  projects, 
estimate  the  economic  value  of  all  these  benefits  on 
a  per  acre-foot  basis,  assess  the  validity  of  methods 
used  to  estimate  such  values,  and  generate  data  that 


can  be  meaningfully  compared  (e.g.,  estimate  all  the 
values  in  terms  of  acre-feet). 

2.  Conduct  research  designed  to  estimate  the  value  of 
secondary  economic  benefits  related  to  water  stor- 
age development,  such  as  rural  and  local  economic 
development 

RecommeDdation 

No  recommendation.  While  this  is  an  important  issue, 
it  is  not  a  high  priority.  It  could  be  integrated  into  tiie  study 
outlined  in  Issue  4,  Option  2. 


PLAN  IMPLEMENTATION 


Legislative  Action 

The  legislature  needs  to  authorize  one  new  staff  position 
for  a  "water  storage  development  coordinator"  in  the  De- 
partment of  Natural  Resources  and  Conservation. 

The  legislature  needs  to  create  a  "Water  Storage  Special 
Revenue  Account"  and  amend  Section  85-1-601  et  seq., 
MCA  to  allocate  25  percent  of  the  Water  Development 
Special  Revenue  Account  to  the  new  account  Section  90- 
2-101  et  seq..  MCA,  which  deals  with  the  Renewable 
Resource  Development  Account,  needs  to  be  similarly 
amended.  The  legislation  should  specify  that  the  funds  in 
this  account  will  be  used  exclusively  for  water  storage 
projects.  In  addition,  the  legislation  should  specify  that  if 
these  dedicated  funds  are  not  used  during  a  given  biennium, 
they  should  accumulate  rather  than  being  used  to  support 
other  programs. 

The  legislature  needs  to  reallocate  more  non-renewable 
resource  funds  (e.g.,  coal  severance  tax  revenues)  to  the 
development  of  renewable  natural  resources,  particularly 
water.  The  legislature  also  needs  to  adopt  a  provision  in 
Section  85-1-604  and  Section  15-38-202,  MCA  to  author- 
ize the  use  of  25  percent  of  die  funds  over  and  above  ihc 
statutory  minimum  balance  of  $100  million  on  the  revenue 
from  the  Resourcelndemnity  Trust  for  water  storage  projects. 


Adnrinistrative  Action 

The  Department  of  Natural  Resources  and  Conservation 
needs  to  hire  (or,  in  the  event  that  the  legislature  does  not 
authorize  a  new  position,  ihe  DNRC  would  need  to  reallo- 
cate an  existing  position  for)  a  water  storage  development 
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coordinator  lo  document  existing  federal,  state,  local,  pri- 
vate, and  other  sources  of  funding  for  water  storage  proj- 
ects; facilitate  efforts  lo  develop  water  storage  projects; 
identify  potential  sources  of  funding  in  the  private  sector 
and  include  these  in  funding  packages  for  specific  projects; 
help  develop  a  biennial  report  on  water  storage  activities, 
as  outlined  in  Subsection  1;  and  perform  other  duties  as 
assigned. 


support  water  storage  development  They  also  need  to 
develop  mechanisms  to  charge  flood  control  and  naviga- 
tion beneficiaries. 

Water  storage  development  sponsors  should  continue 
to  use  tax  revenues  for  a  portion  of  irrigation,  hydropower, 
municipal,  industrial,  fish,  wildlife,  recreational,  and  other 
environmental  benefits  related  to  water  storage  projects. 


The  Department  of  Fish,  Wildlife  and  Parks,  in  coopera- 
tion with  the  Department  of  Natural  Resources  and  Conser- 
vation, needs  to  study  the  feasibility  for  having  recreational 
beneficiaries  repay  some  of  the  project  costs  associated 
with  recreational  benefits. 

Resource  Conservation  and  Development  Areas  and 
existing  districts  need  to  develop  funding  packages  and 


Financial  Requirements  and 
Funding  Strategies 

Sufficient  funds  will  need  lo  be  authorized  both  legisla- 
tively and  administratively  lo  hire  a  water  storage  develop- 
ment coordinator  and  for  the  coordinator  to  carry  out  his  or 
her  responsibilities.  Adequate  funds  will  need  lo  be 
authorized  to  conduct  a  study  on  the  feasibility  of  recrea- 
tional user  fees. 


Plan  Implementation  Summary 

Activity 

Responsibilitv 

I2£adliQ£ 

Issue  1  -  Information  and  Education 

Hire  a  water  storage 

Legislanire  and  DNRC 

June,  1991 

development  coordinator 

Document  programs 

Water  storage  development  coordinator 

January,  1992 

Issue  2  -  Water  Development  Programs 

Create  a  water  storage  special  revenue  account 

Legislature 

April,  1991 

Reallocate  more  non-renewable  resource 

funds  to  renewable  resource  development 

Legislature 

April,  1991 

Authorize  RIT  funds  for  water  storage 

Legislature 

April,  1991 

Issue  3  -  Cost -sharing  and  Coordination 

Develop  funding  packages  and  coalitions 

RC&Ds  and  existing  districts 

Ongoing 

Integrate  private  sources  of  funding 

Water  storage  development  coordinator 

Ongoing 

Study  and  make  use  of  existing  authorities  to 

Water  storage  development  coordinator 

Ongoing 

lax  and  collect  fees  for  water  storage  projects 

Issue  4  -  Payment  by  BeneHciaries 

Assess  the  appropriateness  of  fees  paid  by 

Water  storage  development  coordinator 

Ongoing 

irrigation,  hydropower,  municipal,  and 

industrial  beneficiaries 

Conduct  a  study 

DFWP  and  DNRC 

June.  1992 

Charge  flood  conuol  and  navigation 

RC&Ds  and  Water  Storage  Districts 

Ongoing 

beneficiaries 

Use  general  lax  revenues  for  a  portion  of 

Water  storage  development  sponsors 

Ongoing 

irrigation,  hydropower,  municipal,  and 

industrial,  fish,  wildlife,  recreational,  and 

other  environmental  benefits 
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SUBSECTION  3:  WATER  STORAGE  REGULATIONS 


BACKGROUND 

The  planning,  construction,  operation,  maintenance, 
and  rehabilitation  of  water  storage  facilities  in  Montana  is 
regulated  by  a  multitude  of  federal,  state,  and  local  laws 
and  administrative  rules  as  well  as  international,  interstate, 
and  tribal  treaties  and  compacts.  In  those  laws,  rules,  and 
agreements,  various  requirements  are  designed  to  protect 
public  interests  in  water  appropriation  and  use,  health  and 
safety,  environmental  conservation,  and  cultural  site  pres- 
ervation. 

Examples  of  regulations  that  protect  the  interests  of 
Montana's  citizens  include  the  Montana  Water  Use  Act, 
which  provides  for  the  granting  of  water  rights  for  a  wide 
diversity  of  beneficial  water  uses  including  water  stored 
for  irrigation,  hydropower,  and  recreation.  Other  laws 
regulate  water  storage  by  requiring  minimum  stream  flows 
to  maintain  water  quality  and  by  governing  construction  of 
storage  facilities  to  protect  public  health  and  safety.  Ex- 
amples include  die  Federal  Safe  Drinking  Water  Act,  die 
Federal  Power  Act,  the  Montana  Dam  Safety  Act,  and  local 
flood  plain  ordinances.  Laws  such  as  Uie  Federal  Endan- 
gered Species  Act,  Wild  and  Scenic  Rivers  Act,  and 
National  Historic  Preservation  Act  guard  environmental 
and  cultural  values  by  prohibiting  storage  or  requiring 
mitigation  where  storage  may  impact  natural  resources, 
important  wildlife  species,  or  historical  sites. 

The  state  also  has  obligations  under  international,  inter- 
state, and  tribal  u^eaties  and  compacts  that  may  limit  the 
availability  of  water  for  storage.  For  example,  the  1909 
Boundary  Waters  Treaty  between  the  United  States  and 
Canada  provides  for  the  division  of  flows  in  the  Milk  and 
St.  Mary  rivers.  The  Yellowstone  Compact  is  an  interstate 
agreement  allocating  basin  water  between  Montana,  Wyo- 
ming, and  North  Dakota.  Indian  tribes  have  rights  to  use 
water  under  state  and  federal  laws. 

The  laws,  regulations,  and  agreements  applicable  to 
water  storage  are  summarized  in  the  water  storage  regula- 
tions background  document  which  is  available  from  the 
DNRC  upon  request.  A  preliminary  review  indicated  that 
some  requirements  may  unduly  hinder  water  storage  de- 
velopment in  Montana.  The  identified  issues  are  addressed 
in  this  water  plan  section. 


POLICY  STATEMENT 

Water  storage  is  one  of  several  tools  available  for 
managing  Montana's  water  resources.  A  substantial  num- 
ber of  laws  and  regulations  affect  water  storage  activities 


and  are  necessary  to  protect  vital  public  interests  and 
environmental  values.  The  state  of  Montana  should  act  to 
ensure  that  laws  and  regulations  are  reasonable  and  properly 
administered  to  allow  for  the  use  of  storage  as  a  viable 
water  management  tool. 

ISSUES,  OPTIONS, 

AND  RECOMMENDATIONS 

Issue  1  -  Duplicative  Laws  and  Regulations 

Some  laws  and  regulations  contain  duplicative  require- 
ments.resultinoverlappingadministrativeauthorities.and 
set  forth  conflicting  definitions.  For  example,  high-hazard 
dams  in  Montana  located  on  certain  national  forest  land  are 
governed  by  similar  requirements  under  the  Montana  Dam 
Safety  Act,  Federal  Land  Policy  and  Management  Act,  and 
federal  Wilderness  Act.  In  addition,  definitions  of  such 
terms  as  "navigable"  and  "stream  bed"  differ  between  laws 
and  may  be  inconsistent.  As  a  result,  water  storage  devel- 
opment and  operation  may  be  unnecessarily  cumbersome 
and  confusing. 

Options 

1.  Identify  unnecessary  duplications  and  inconsis- 
tencies and  recommend  corrective  measures.  This 
evaluation  could  address  one  or  more  of  the  fol- 
lowing issues. 

a.  Identify  duplicative  requirements,  overlapping 
administrative  jurisdictions,  and  inconsistent 
definitions  of  common  terms. 

b.  Identify federallawswhoseadministrationcould 
be  assumed  by  the  state  to  improve  efficiency 
and  enhance  sensitivity  to  local  problems  and 
concerns. 

c.  Identify  overlapping  state  regulatory  authority. 

2.  Designate  a  lead  agency  to  coordinate  all  water 
storage  permitting. 

3.  Take  no  action.  The  existing  requirements,  auihon- 
ties,  and  definitions  are  appropriate  to  manage  the 
resource. 

Recommendation 

Option  1.  The  evaluation  and  corrective  measures  will 
su^mline  regulation  of  water  storage  development. 
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Issue  2  -  Costs  Related  to  Dam  Safety 

Stniclural  repairs  or  construction  of  existing  and  pro- 
posed high-hazard  dams  may  be  prohibitively  expensive. 
One  factor  affecting  costs  are  dam  safety  regulations.  The 
Montana  Dam  Safety  Act  establishes  the  degree  of  risk  to 
life  and  property  that  is  acceptable  with  respect  to  a  high- 
hazard  dam,  defined  as  any  dam  or  reservoir  that,  if  it  fails, 
would  likely  cause  a  loss  of  life.  Classification  as  a  high- 
hazard  dam  does  not  imply  nor  determine  whether  or  not 
the  dam  is  structurally  sound.  If  risks  to  public  safety  are 
increased — for  instance,  accepting  more  than  one  lost  life 
orallowing  a  lower  minimum  spillway  capacity — the  costs 
of  rehabilitating  existing  dams  and  building  new  facilities 
would  decrease.  Conversely,  increased  safety  raises  costs. 
In  general,  the  administrative  rules  implementing  the 
Montana  Dam  Safety  Act  require  high-hazard  dams  to 
satisfy  federal  standards.  However,  standards  in  the  Mon- 
tana Dam  Safety  Act  for  designing  spillways  are  less 
stringent  than  federal  standards. 

The  administrative  rules  implementing  the  Montana 
Dam  Safety  Act  require  that,  by  July  l,1995,existinghigh- 
hazard  dams,  as  identified  by  the  Corps  of  Engineers  in 
1981,  must  obtain  an  operating  permit  from  the  Depart- 
ment of  Natural  Resources  and  Conservation  verifying  that 
the  dams  satisfy  safety  standards.  To  date,  studies  have 
been  completed  on  only  approximately  33  of  85  high- 
hazard  reservoirs  to  determine  the  modifications  needed  to 
satisfy  the  standards.  Costs  of  rehabilitating  state-owned 
high-hazard  dams  is  expected  to  exceed  $200  million.  The 
costs  of  engineering  studies  and  rehabilitation  construction 
may  be  prohibitively  expensive,  thereby  causing  a  delay  or 
an  inability  to  meet  dam  safety  standards. 

Options 

1 .  Revise  the  Montana  Dam  Safety  Act  to  increase  the 
acceptable  degree  of  risk  to  public  safety  and  to 
reallocate  responsibility  for  that  risk  between  the 
public,  government,  and  dam  owners. 

2.  Repeal  the  Montana  Dam  Safety  Act  and  defer  all 
dam  safety  activities  to  the  federal  government 

3.  Evaluate  the  Montana  Dam  Safety  Act  and  im- 
plementing regulations  to: 

a.  Determine  the  acceptable  degree  of  risk  to 
public  safety  and  appropriate  allocation  of 
responsibility  for  that  risk  between  the  pub- 
lic, government,  and  dam  owners. 

b.  Determine  whether  the  defmition  of  a  high- 
hazard  dam  should  be  modiHed. 


c.  Determine  whether  the  high-hazard  class- 
ification should  be  expanded  into  a  risk  scale 
that  allows  structural  design  requirements  to 
reflect  probable  risk  to  life  and  property. 

d.  Determine  whether  the  Department  of  Natu- 
ral Resources  and  Conservation  should  be 
given  greater  discretion  to  substitute  alterna- 
tive means  of  addressing  risks,  such  as  early 
warning  systems,  for  structural  design  re- 
quirements. 

4.  Take  no  action.  The  current  provisions  of  the  Mon- 
tana Dam  Safety  Act  appropriately  address  dam 
safety  concerns. 

Recommendation 

Option  3.  Dam  safety  is  an  important  public  policy 
issue,  and  acceptable  risks  to  public  safety  must  be  deter- 
mined. In  recommending  Option  3,  the  State  Water  Plan 
Advisory  Council  acknowledges  that  the  DNRC  should 
assess  alternative  means  of  addressing  risks,  such  as  re- 
quiring early  warning  systems  and  balancing  risks  with 
consequential  costs,  and  initiate  rulemaking  as  appro- 
priate. 


Issue  3  -  Inability  of  Private  Entities  to 
Obtain  Water  Reservations 

Under  the  Montana  Water  Use  Act,  only  public  entities 
may  apply  to  reserve  water  for  existing  and  future  benefi- 
cial uses,  including  those  involving  the  storage  of  water. 
Private  entities  are  prohibited  from  directly  obtaining  water 
reservations.  Another  way  to  secure  water  for  future  uses 
is  to  extend  the  time  limit  for  developing  water  rights. 
Excluding  private  entities  from  acquiring  water  reserva- 
tions may  preclude  some  private  development  of  water 
storage  having  public  benefits.  In  addition,  while  the 
Montana  Water  Use  Act  allows  water  reservations  for 
multi-purpose  uses,  there  may  be  perceptions  that  water 
reservations  are  for  single-purpose  uses  only. 

Options 

1 .  Revise  the  Montana  Water  Use  Act  to  allow  private 
entities  to  obtain  water  reservations. 

2.  Revise  the  Montana  Water  Use  Act  to  extend  the 
10-year  limit  on  developing  water  use  permits 
associated  with  water  storage  development. 

3.  Provide  public  education  to  encourage  water 
reservations  for  multipurpose  uses. 
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4.  Designate  or  create  a  public  body  to  advance  water 
reservation  applications  for  private  entities. 

5.  Evaluate  the  Montana  Water  Use  Act  and  tb« 
desirability  of: 

a.  Allowing  private  entities  to  obtain  vrater  res- 
ervations. 

b.  Designating  or  creating  a  public  body  to  ad- 
vance water  reservation  applications  for  pri- 
vate entities. 

6.  Take  no  action.  The  Montana  Water  Use  Act 
appropriately  guides  beneficial  water  uses. 

Recommendation 

Options  2,  3,  and  5.  By  extending  the  time  limit  for 
developing  water  rights  associated  with  water  storage, 
private  development  of  storage  projects  will  be  facilitated. 
The  policy  restricting  water  reservations  to  public  entities 
should  be  re-evaluated  to  determine  whether  the  public  use 
preference  should  stand. 

Issue  4  -  Lack  of  Information  about  Water 
Storage  Laws 

No  comprehensive  source  of  information  exists  on  the 
laws  and  regulations  affecting  the  development  and  opera- 
tion of  water  storage  projects.  Consequentiy,  potential 
project  developers  may  be  unaware  of  the  legal  require- 
ments that  must  be  met  as  well  as  the  resources  available 
for  assistance.  Development  of  water  storage  p-ojects  may 
be  facilitated  by  easy  access  to  this  infwmation. 

Options 

1.  Prepare,  distribute,  and  regularly  update  (1)  a 
directory  of  laws  and  regulations  applicable  to 
water  storage,  and  (2)  a  booklet  describing  the 
major  requirements  and  identifying  administra- 
tive agencies;  both  suitable  for  use  by  laypersons. 

2.  Develop  and  administer  a  targeted  program  ef 
education  to  promote  awareness  of  legal  require- 
ments and  sources  o(  informatioa  app^aMe  to 
the  development  and  operation  of  water  storage 
projects. 

3.  Designate  a  person  to  serve  as  an  informatim 
coordinator  for  permitting  and  regulatory  issues 
related  to  water  storage  development. 

Recommendation 

All  options.  These  activities  would  make  infonnatian 
accessible  and  assist  in  die  proper  development  of  water 
storage  facilities. 


Issue  5  -  Repairing  Wilderness  Area  Dams 

Rules  and  regulations  pursuant  to  the  Wilderness  Act 
may  constrain  the  maintenance  or  rehabilitation  of  dams  in 
wilderness  areas.  The  use  of  mechanized  equipment  in 
designated  wilderness  areas  for  maintenance  or  rehabilita- 
tion is  prohibited,  except  where  such  use  was  practiced 
prior  to  wilderness  designation  or  is  authorized  by  the 
Chief  of  the  Forest  Service  under  specifically  approved 
guidelines.  There  are  16  dams  in  Montana's  wilderness 
areas  that  potentially  Uireaten  public  safety,  and  others  may 
exist  in  future  wilderness  designations. 

Potential  problems  related  to  dams  located  in  wilder- 
ness areas  include  (1)  regulations  governing  wilderness 
areas  may  hinder  dam  maintenance,  (2)  rule  implementa- 
tion may  impede  dam  maintenance,  (3)  dam  owners  may 
not  understand  die  regulations  affecting  the  use  of  mecha- 
nized equipment  to  maintain  dams,  and  (4)  dam  owners,  for 
any  number  of  reasons,  may  not  be  willing  or  able  to 
comply  with  wilderness  area  regulations.  Any  one  or 
combination  of  these  problems  has,  in  some  cases,  led  to 
dams  deteriorating  to  the  point  where  they  may  threaten 
public  safety. 

OptioBS 

1.  Devetop  an  informational  program  describing  ilie 
application  procedure  for  die  use  of  mechanized 
equipment  and  other  rules  applicable  to  dam  repair 
in  wildemess  areas. 

2.  Develop  a  training  program  for  state  and  federal 
administrators  to  pt)mote  better  implementation  of 
regulations  goveming  wildemess  areas. 

3.  Develop  more  detailed  guidance  in  the  wildemess 
regulaions  promoting  public  safety  through  dam 
maintenance  procedures. 

4.  Devehq)  aptotic  process,  which  may  include  the 
U^.  Forts^  Service,  Bureau  of  Land  Manage- 
mtnU  Department  of  Natural  Resources  and 
Conservation,  dam  ovmers,  conservationists, 
csosultant  firms,  and  other  intere^ed  persons, 
«•  identi/y  problems  and  develop  appropriate 
dilutions. 

RecomnieDdation 

•Cation  4.  Since  the  nature  and  scope  of  \be  problem  is 
unclear,  further cxammation  by  affected  parties  is  neces- 
sary. 
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PLAN  IMPLEMENTATION 


Legislative  Action 

The  Water  Policy  Committee  needs  to  reevaluate  the 
acceptable  degree  of  risk  to  public  safety  under  the  Mon- 
tana Dam  Safety  Act.  The  Water  Policy  Committee  also 
needs  to  consider  the  public  policy  of  extending  water 
reservations  to  private  entities  under  the  Montana  Water 
Use  Act 

The  legislature  needs  to  revise  the  Montana  Water  Use 
Act  to  extend  the  10-year  hmit  on  developing  water  use 
permits  associated  with  water  storage  developmenL 

Administrative  Action 

The  Department  of  Natural  Resources  and  Conserva- 
tion needs  to  evaluate  federal,  state,  and  local  laws  and 
regulations  applicable  to  water  storage  to  identify  duplica- 
tive requirements,  overlapping  administrative  authorities, 
and  conflicting  definitions  and  make  reports  and  recom- 
mendations to  the  State  Water  Plan  Advisory  Council, 
Board  of  Natural  Resources  and  Conservation,  Legislative 
Water  Policy  Committee,  and  legislature  as  appropriate. 

The  Department  of  Natural  Resources  and  Conserva- 
tion needs  to  draft  administrative  rule  changes  to  imple- 
ment decisionsof  the  Legislative  Water  Policy  Committee. 

The  Department  of  Natural  Resources  and  Conserva- 
tion and  the  Montana  Water  Resources  Center  need  to 


develop  and  administer  a  targeted  education  program  to: 
(1)  encourage  water  reservations  for  multipurpose  uses, 
and  (2)  promote  awareness  of  legal  requirements  and 
sources  of  information  applicable  to  the  development  and 
operation  of  water  storage  projects. 

The  Dqjartment  of  Natural  Resources  and  Conserva- 
tion needs  to  prepare,  distribute,  and  regularly  update  (1)  a 
listing  of  laws  and  regulations  applicable  to  water  storage, 
and  (2)  a  booklet  that  describes  the  major  requirements  and 
identifies  administrative  agencies;  both  suitable  for  use  by 
laypersons. 

The  Department  of  Natural  Resources  and  Conserva- 
tion needs  to  designate  an  individual  to  serve  as  an  infor- 
mation coordinator  for  permitting  and  regulatory  issues 
related  to  water  storage  development. 

The  Department  of  Natural  Resources  and  Conserva- 
tion needs  to  develop,  in  cooperation  with  appropriate 
federal  and  state  agencies,  a  public  process  to  identify 
problems  associated  with  the  maintenance  of  dams  in 
wilderness  areas  and  develop  appropriate  solutions. 

Financial  Requirements  and  Funding 
Strategies 

The  legislature  needs  to  provide  adequate  funding  for 
the  Water  Policy  Committee  to  conduct  a  water  storage 
regulation  study.  Approximately  $5,000  is  needed  during 
the  1991-92  biennium  for  the  Department  of  Natural  Re- 
sources and  Conservation  to  print  and  distribute  the  water 
storage  regulation  directory  and  booklet. 


17 


Plan  Implementation  Summary 

Activitv 

UsaHMs. 

Issue  1  -  Duplicative  Laws  and  Regulations 

Water  Storage  Regulation  Study 

DNRC 

November.  1992 

Issue  2  -  Costs  Related  to  Dam  Safety 

Water  Storage  Regulation  Study 

Legislative  Water  Policy  Commiuee 
DNRC 

November.  1992 

Issue  3  -  Inability  of  Private  Entitles  to  Obtain 

Water  Reservations 

Water  Storage  Regulation  Study 

Legislative  Water  Policy  Comminee 

November.  1992 

Public  Education 

DNRC  and  Montana  Water 

January,  1992/ 

Resources  Center 

Ongoing 

Issue  4  -  Lack  of  Information  about  Water  Storage  Laws 

Designate  a  water  storage  coordinator 

DNRC 

June.  1991 

Prepare  and  distribute  water  storage  regulation 

Water  storage  coordinator 

January.  1992 

directory  and  booklet 

Public  education 

Water  storage  cooniinator 

January,  1992/ 
Ongoing 

Issue  5  -  Inability  to  Repair  Wilderness  Area  Dams 

Sponsor  a  public  forum 

Governor's  Office 

DNRC 

U.S.  Forest  Sovice 

December.  1990 
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APPENDIX  5 


STATE  OF  MONTANA 

DEPARTMENT  OF  FISH,  WILDLIFE  AND  PARKS 

1992/93/94  BIENNIAL  FINAL  RULE  -  STATE  PARK  SYSTEM  USER  FEEB 

I.  LEGAL  AUTHORITY  FOR  RULE 

Sections  23-1-105,  23-1-106,  and  87-1-303  MCA  authorize  the 
collection  of  fees  and  charges  for  the  use  of  state  park 
system  units  and  fishing  access  sites,  and  contain  rule-making 
authority  for  their  use,  occupancy  and  protection.  Section 
23-2-408  MCA  authorizes  the  Fish,  Wildlife  &  Parks  Commission 
to  establish  recreational  and  commercial  users  fees  for 
floating  and  camping  on  the  Smith  River.  By  virtue  of  this 
authority,  the  department  has  promulgated  the  following  rule. 

II.  DEFINITIONS 

A.  A  "camper  unit"  is  defined  as  a  motorized  vehicle, 
motorhome,  camping  bus,  pull-type  camper,  tent,  or  any 
device  designed  for  sleeping,  including  a  combination  of 
any  two  that  are  used  by  parents  and  their  unmarried 
children. 

B.  Camping  Cash  Cards  are  a  book  of  one  dollar  coupons 
issued  in  books  of  22.  They  are  used  in  lieu  of  cash  to 
pay  for  camping  fees  in  state  parks  and  fishing  access 
sites. 

C.  Day  use  fees  -  are  fees  for  gaining  access  to  "designated 
fee  areas"  of  the  state  park  system,  either  on  an  annual 
passport  or  single  visit  fee  basis. 

D.  Recreation  use  fees  -  are  fees  for  the  use  of  specialized 
sites,  facilities,  equipment  or  services  furnished  at 
state  expense,  and  are  paid  in  addition  to  day  use  fees 
at  park  units  where  day  use  fees  are  charged  (e.g., 
camping  fees) . 

E.  Special  fee  park  -  is  a  park  normally  in  an  urban  setting 
with  heavy  usage  and  increased  maintenance  and 
administrative  costs. 

F.  Special  recreation  permit  fees  -  are  fees  for  specialized 
recreation  uses  such  as  group  activities,  recreation 
events,  motorized  recreation  vehicle  activities,  and 
other  specialized  recreation  uses. 

G.  Vehicle  -  means  any  passenger  car,  mini  van,  pick-up 
truck,  camper,  or  boat  where  means  of  access  is  by  water, 
and  does  not  include  commercial  vehicles. 


III.   DAY  USE  FEES 

A.  A  "designated  fee  area"  is  an  area  which  meets  all  of  the 
following  criteria: 

1.  The  area  is  a  unit  of  the  Montana  State  Park  System 
administered  by  the  Parks  Division  of  the 
Department  of  Fish,  Wildlife  and  Parks. 

2.  The.  area  is  administered  primarily  for  scenic, 
historic,  archaeologic,  scientific,  or  recreational 
purposes. 

3.  The  area  has  recreation  facilities  or  services 
provided  at  state  expense. 

4 .  The  nature  of  the  area  is  such  that  day  use  fee 
collection  is  administratively  and  economically 
practical . 

B.  Types  of  Day  Use  Fees 

1.  State  Park  Passport  -  is  an  annual  pass  which  must 
be  permanently  affixed  by  the  holder  to  the 
vehicle's  interior  left  front  windshield  to  be 
valid.  It  permits  entry  to  all  designated  fee 
areas.  It  can  be  purchased  at  selected  license 
agents,  department  offices,  and  designated 
recreation  fee  areas.  It  is  valid  for  one  license 
year  and  admits  one  vehicle  and  the  occupants. 

2 .  Single  Visit  Permit  -  a  non  transferable  use 
permit.  To  be  valid,  the  permit  must  be  completed 
and  displayed  by  the  holder  according  to  the 
instructions.  It  permits  the  entry  of  one  vehicle 
and  all  its  passengers  into  a  park  area,  or  the 
entry  of  a  single  person  into  a  park  on  foot,  by 
bus,  bicycle,  or  motorcycle.  A  "single  visit" 
means  a  more  or  less  continuous  stay  within  a 
designated  area.  Payment  of  a  single  visit  fee 
shall  authorize  exits  from  and  re-entries  to  the 
area  where  purchased  and  all  nearby  designated 
areas.  The  single  visit  fee  permit  is  valid  only 
for  date  of  issue  unless  issued  in  conjunction  with 
an  overnight  camping  fee.  If  issued  with  an 
overnight  camping  fee,  it  is  valid  for  a  24-hour 
period. 

3.  Non-Fee  Permits  -  may  be  established  by  the  park 
manager.  These  permits  can  be  issued  to 
individuals  using  the  park  for  non-recreational 


purposes.  Qualifying  individuals  include,  but  are 
not  limited  to,  concession  and  park  employees. 


IV.   RECREATION  USE  FEES 

A.  A  recreation  use  fee  shall  be  charged  if  at  least  one  of 
the  following  criteria  is  satisfied: 

1.  A  substantial  state  investment  has  been  made  in  the 
facility. 

2.  The  facility  requires  regular  maintenance. 

3.  The  facility  or  service  requires  the  presence  of 
on-site  personnel. 

4.  The  facility  is  utilized  for  the  personal  benefit 
of  the  user  for  a  fixed  period  of  time;  and 

B.  All  of  the  following  criteria  are  satisfied. 

1.  The  facility  is  developed,  administered,  or 
provided  by  the  Department  of  Fish,  Wildlife  and 
Parks. 

2.  The  facility  is  provided  at  state  expense. 

3.  The  nature  of  the  facility  is  such  that  fee 
collection  is  administratively  and  economically 
practical. 

C.  Types  of  Recreation  Use  Fees 

1.  Overnight  Camping  Fees  -  are  charged  per  "camper 
unit"  for  a  specific  campsite  or  temporary  area 
designated  by  the  regional  park  manager.  Unless 
posted  otherwise,  no  more  than  two  camper  units  may 
occupy  one  campsite.  Each  camper  unit  must  pay  an 
overnight  camping  fee. 

2.  Other  facilities  and  services  which  are  eligible 
for  recreation  use  fees  include: 

-  Guided  tours 

-  Campfire  wood 

-  Specialized  sites  (rifle  ranges) 

-  Overnight  shelters 

-  Swimming  areas  with  lifeguards 

-  Boat  rental 

-  Boat  mooring  &  storage  facilities 

-  Reservation  services 


-  Boat  launching  facilities  &  services 

-  Trailer  dump  stations 

-  Electrical  hook-ups 

-  Extra  Vehicle 

-  Vehicle  &  trailer  storage  facilities 

-  Recreational  floating 

-  Showers 


V.    SPECIAL  RECREATION  PERMIT  FEES 

A.  Before  issuing  a  special  recreation  permit,  the  following 
conditions  must  be  satisfied: 

1.  The  use  complies  with  pertinent  state  and 
federal  laws  and  regulations  on  public  health, 
safety,  air  quality,  and  water  quality. 

2.  The  use  will  not  adversely  impact 
archeological,  historic,  or  natural  values  and 
is  not  in  conflict  with  existing 
classification  policy  guidelines  and  specific 
park  management  objectives. 

3.  The  necessary  clean-up  and  restoration  will  be 
made  for  any  damage  to  resources  or 
facilities. 

4.  The  use  will  be  restricted,  to  the  extent 
practical,  to  an  area  where  minimal  impact  is 
imposed  on  the  natural,  cultural  or 
recreational  resource  values. 

B.  Types  of  Special  Recreation  Permit  fees 

1.    Designated  Group  Use  Area  Fees  -  The  following 
rules  apply  to  designated  group  use  areas: 

a.  Day  use  fees  are  not  included  in  the  group  use 
fees  and  must  be  paid  in  addition  to  the  group 
use  fees. 

b.  Telephone  reservations  may  be  made  to  the 
appropriate  regional  headquarters  or  park 
office  between  8  a.m.  and  5  p.m.,  Monday 
through  Friday.  All  telephone  reservations 
must  be  confirmed  within  48  hours  by  the 
completion  and  filing  of  a  special  recreation 
permit  and  the  payment  of  cash  or  2  checks 
(one  for  use  fee;  one  for  cleaning  deposit)  by 
a  representative  of  the  interested  group  in 
the  appropriate  office. 


c.  Department  representatives  shall  have  sole 
authority  and  discretion  to  determine  if 
violation  of  rules  and  regulations  or  undue 
expense  in  cleanup  or  maintenance  of  the  area 
shall  be  grounds  for  denying  return  of  the 
cleaning  deposit  and/or  denying  another 
reservation  to  any  group.  The  Department  may 
post  more  specific  or  rigorous  rules  for  the 
use  of  each  group  use  area  as  group  size 
and/or  complexity  of  use  dictates. 

d.  A  non-refundable  use  fee  and  a  refundable 
cleaning  deposit  will  be  assessed  for  each 
area  for  each  24-hour  period  or  fraction 
thereof. 

e.  In  the  event  a  reservation  is  canceled  more 
than  72  hours  before  the  intended  use  period, 
the  use  fee  and  cleaning  deposit  will  be 
refunded.  If  a  reservation  is  canceled  less 
than  72  hours  before  the  intended  use  period, 
only  the  cleaning  deposit  will  be  refunded. 
If  area  is  unavailable  for  the  intended  use 
(due  to  unscheduled  maintenance,  bad  weather, 
etc.),  fee  and  deposit  will  be  refunded. 

2.    Other  uses  which  may  be  eligible  for  special 
recreation  permit  fees  include: 

-group  activities  -fishing  derbies 

-boating  regattas  -athletic  events 

-motorized  vehicle  activities 
-fireworks  displays 


VI.   FEE  EXEMPTIONS 

A.    Recreation  fees  may  be  discounted  or  exempted  in  the 
following  instances: 

1.  Park  managers  may  discount  or  exempt  recreation 
fees  for  organized  tours  or  outings  conducted  for 
educational  or  scientific  purposes  and  for  those 
actively  engaged  in  medical  treatment  or  therapy  in 
the  area  visited. 

2.  In  addition,  a  park  manager  may,  when  in  the  public 
interest,  prescribe  certain  hours  or  days  during 
which  the  collection  of  recreation  fees  should  be 
discounted  or  exempted  for  specific  events,  or  when 
services  are  reduced. 


3.  In  both  instances,  a  cleaning  deposit  may  be 
required. 

B.    In  addition  to  the  above,  no  day  use  shall  be  charged  in 
the  following  instances: 

1.  Educational  Groups  -  Organized  tours  or  outings 
conducted  for  educational  or  scientific  purposes 
qualify  for  an  exemption  of  day  use  fees  if: 

a.  The  educational  or  scientific  purpose  is 
related  to  the  resources  of  the  area  being 
visited. 

b.  The  group  is  from  a  bona  fide  institution 
established  for  these  purposes. 

c.  The  group  applies  for  and  receives  an 
exemption  of  fees  by  submitting  documentation 
of  their  official  recognition  as  an 
educational  or  scientific  institution  and  a 
statement  as  to  the  purpose  of  their  proposed 
visit. 

d.  The  use  for  which  the  exemption  is  proposed  is 
not  primarily  for  recreational  purposes. 

2.  Park  Thoroughfares  -  No  day  use  fee  shall  be 
charged  for  travel  over  any  road  or  highway 
established  as  part  of  the  National  Federal-Aid 
System,  which  is  commonly  used  by  the  public  as  a 
means  of  travel  between  two  places,  either  or  both 
of  which  are  outside  the  designated  day  use  fee 
area. 

3.  In-Holding  Access  -  No  day  use  fee  shall  be  charged 
for  travel  by  private  non-commercial  vehicle  over 
any  road  or  highway  to  any  land  within  any 
designated  day  use  fee  area  in  which  such  person 
has  a  property  right. 

4.  Official  Government  Business  -  No  day  use  fee  shall 
be  charged  any  person  conducting  state,  local,  or 
federal  government  business. 

5.  Under  Twelve  -  No  day  use  fees  shall  be  charged  for 
persons  who  have  not  reached  their  twelfth  birthday 
except  in  Special  Fee  Parks. 

6.  Treaty  Rights  -  No  day  use  fees  shall  be  charged 
persons  having  right  of  access  to  lands  or  waters 
within  a  designated  day  use  fee  area  for  hunting  or 


fishing  privileges  under  a  specific  provision  of 
law  or  treaty. 

State  law  (Section  23-1-105(2),  M.C.A.)  provides  that 
overnight  camping  fees  must  be  discounted  50%  for  a 
campsite  rented  by  a  Montana  resident  who  is  a: 

1.  Senior  citizen  62  years  of  age  or  older.  Photo 
identification  (e.g.  Montana  Driver's  License)  or  a 
birth  certificate  must  be  displayed  as  proof  of 
age. 

2.  Disabled  Person  -  who  has  been  medically 
determined  to  be  blind  or  permanently  disabled  and 
is  eligible  to  receive  benefits  under  federal  law. 
A  blue  disability  card  issued  by  the  Department  of 
Fish,  Wildlife  and  Parks  or  a  valid  Disabled 
Resident  Conservation  License  must  be  displayed  as 
proof  of  disability. 

In  addition  to  the  above,  recreation  use  fees  shall  not 
be  charged  for  the  following: 

1.  Free  Facilities  -  In  no  event  shall  any  of  the 
following,  whether  used  singularly  or  in  any 
combination,  be  designated  as  facilities  for  which 
recreation  use  fees  shall  be  charged: 

-  Drinking  water  -  Toilet  facilities 

-  Wayside  exhibits  -  Picnic  tables 
Roads  -  Visitor  centers 
Overlook  sites 

2.  Campgrounds  -  In  no  event  shall  there  be  a  charge 
for  the  use  of  any  campsite  and  adjacent  related 
facilities  unless  the  campground  in  which  the  site 
is  located  has  all  of  the  following: 

Tent  or  trailer  spaces  or  areas 

-  Access  road 

-  Refuse  containers 
Toilet  facilities 

-  Collection  of  the  fee  by  an  employee 
or  agent  of  the  department  either 
personally  or  from  "iron  ranger" 
lock  boxes. 

-  Reasonable  visitor  protection,  and 
simple  devices  for  containing  a 
campfire  (where  campfires  are 
permitted) . 


VII.   PENALTY 

No  person  shall  enter  or  use  park  areas,  campgrounds,  or  other 
facilities,  or  otherwise  participate  in  programs  or  activities  for 
which  fees  have  been  established  without  first  paying  the  required 
fees.  Any  violation  of  this  provision  is  punishable  by  a  fine  not 
to  exceed  $500  (Section  23-1-106,  M.C.A.).  Also  refer  to 
12.8.213(1)  ARM. 


VIII.   POSTING  OF  DESIGNATED  AREAS 

Fee  requirements  shall  be  prominently  signed  and  posted  where 
recreation  fees  are  being  charged  for  day  use  fee  areas  or  at 
appropriate  locations  with  designated  recreation  use  facilities. 
Areas  charging  for  special  recreation  permits  shall  post  fee 
information  at  the  area  headquarters  having  administrative 
jurisdiction  over  the  area  in  which  the  use  authorized  by  the 
permit  is  to  occur.  Whenever  feasible,  fee  signs  shall  be  posted 
at  the  use  site  at  the  time  of  use. 


IX.   FEE  LIST 

DAY  USE  FEES 

State  Park  Passport:  Valid  for  one  license  year  (March  1st  to 
February  28th);  $15  per  vehicle  ($7.50  for  second  vehicle,  if  both 
passports  are  purchased  at  the  same  time) .  If  purchased  from 
November  3  0th  through  February  14th,  price  is  $12  ($6  for  second 
vehicle,  if  both  passports  are  purchased  at  the  same  time).  The 
third  vehicle,  and  any  additional  vehicles  are  full  price. 
Passports  purchased  during  the  November  30  -  February  14th  period 
are  valid  immediately  upon  purchase  if  affixed  to  interior  lower 
left  windshield. 

When  purchasing  half  price  second  passport,  both  vehicle 
registrations  must  be  presented  to  the  license  agent,  and  both 
vehicles  must  be  in  the  same  name  or  registered  at  the  same 
address . 

$  .50/person  charge  applies  to  walk-ins  (normally  urban  parks), 
commercial  bus  passengers,  and  to  each  rider  on  a  bicycle  or 
motorcycle.  Once  paid,  single  visit  rates  allow  entry  into  all 
nearby  state  parks  for  the  day  paid  only. 

PARK VEHICLE PERSON 

Parks  open  year  round  -  single  visit  rates: 

Ackley  Lake $3 $  .50 

Bannack $3 $  .50 

Canyon  Ferry $3 $  .50 
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Cooney $3 $  .50 

Flathead  Lake:   Elmo,  Wayfarers,  West  Shore, 

Yellow  Bay $3 $  .50 

Giant  Springs $3 $  .50 

Hell  Creek $3 $  .50 

Holter  Lake $3 $  .50 

Lake  Mary  Ronan $3 $  .50 

Lewis  and  Clark  Caverns $3 $  .50 

Lone  Pine $3 $  .50 

Madison  Buffalo  Jump $3 $  .50 

Makoshika $3 $  .50 

Medicine  Rocks $3 $  .50 

Missouri  Headwaters $3 $  .50 

Painted  Rocks $3 $  .50 

Thompson  Lakes:   Logan  area  only $3 $  .50 

Tongue  River  Reservoir $3 $  .50 

Whitef ish  Lake $3 $  .50 

Single  Visit  Rates  for  Parks  Open  May  1  through  November  30; 

Lost  Creek $3 $  .50 

Placid  Lake  -  Salmon  Lake $3 $  .50 

Single  Visit  Rates  for  Parks  Open  May  1  through  Sept.  30; 

Beavertail  Hill $3 $  .50 

Hauser  Lake  (Black  Sandy) $3 $  .50 

Chief  Plenty  Coups $3 $  .50 

Flathead  Lake:   Big  Arm,  Finley  Point, 

Wild  Horse  Island $3 $  .50 

Frenchtown  Pond $3 $  .50 

Greyclif f  Prairie  Dog  Town $3 $  .50 

Pictograph  Caves $3 $  .50 

Thompson  Falls $3 $  .50 

SPECIAL  FEE  PARKS 

-  Lake  Elmo  and  Spring  Meadow  are  designated  special  fee  parks. 

-  State  Park  Passport;   Covers  day  use  fees  for  all  occupants  of  a 
non-commercial  vehicle. 

-  Persons  in  vehicles  without  valid  passport,  walk-ins,  bicycles, 
motorcycles,  or  bus  passengers: 

Age  10  and  below    $  . 50  each 
Age  11  and  above    $1.00  each 

-  Fees  are  collected  at  Lake  Elmo  from  May  1  to  September  30. 

-  Fees  are  collected  at  Spring  Meadow  year  round. 


RECREATION  USE  FEES  AND  SPECIAL  CHARGES 


PARK  AND  CAMPGROUND  RECREATION  USE  FEE 


Ackley  Lake 

Campground $  8 

Group  use  areas — minimum $25 

Bannack 

Campground $8 

Group  use  area — minimum $25 

Beavertail  Hill 

Campground $9 

Blackfoot  River 

Group  use  area: 

Johnsrud  Park — minimum   $25 

Black  Sandy 

Campground $8 

Canyon  Ferry 

Campgrounds: 

Chinamans $8 

Court  Sheriff  &  Ponderosa $8 

Hellgate $8 

Indian  Road $8 

Jo  Bonner $8 

Overlook $7 

Riverside $8 

Silos $8 

White  Earth $8 

Group  use  areas: 

Chalet — minimum $25 

Hellgate — minimum $25 

Silos — minimum $25 

Cooney 

Campground $  7 

Flathead  Lake: 

Campgrounds: 

Big  Arm  developed $  9 

Big  Arm  primitive  (tents  only)  $  7 

Elmo  developed $  9 

Elmo  primitive  (tents  only)   $  7 

Finley  Point  $  8 

Wayfarers  developed   $  9 

Wayfarers  primitive  (tents  only)  $  7 

West  Shore $  8 

Yellow  Bay  (tents  only)   $  7 

Bicycle  -  hourly $  3 

half  day $  8 

full  day $12 

Boat  tours  -  Wild  Horse  Island — adults $  8 

children  (6-11  yrs.)  .  $  4 

10 


Boat  mooring   -  buoy $  4 

-  dock $  5 

Canoe/rowboat  -  hourly  $  5 

half  day $10 

full  day $20 

Extra  vehicle  in  campground $  2 

Group  use  areas: 

Big  Arm — minimum $25 

Wayfarers — minimum   $25 

Yellow  Bay — minimum  $25 

Shower $.25 

Utilities  (hook-ups)  $  3 

Giant  Springs 

Group  use  area — minimum $25 

Hell  Creek 

Campground $  7 

Group  use  area — minimum $25 

Holter  Lake 

Campgrounds: 

Departure  Point  $  7 

Log  Gulch $  8 

Lake  Mary  Ronan 

Campground $  8 

Extra  vehicle $  2 

Lewis  &  Clark  Caverns 

Campground $  9 

Showers $  .25 

Group  use  area — minimum $25 

Guided  tours — adults  $5.50 

Children  (6-11  years)  $3 

Group  rate/per  person $  3 

(6  yrs.  &  older,  15  or  more  people  with  reservations) 
Lone  Pine 

Group  use  area — minimum $2  5 

Meeting  room  (per  day,  includes  day 
use  fee) 

hourly $15 

minimum $30 

maximum $125 

Lost  Creek 

Campground $  8 

Makoshika 

Campground $  8 

Medicine  Rocks   $  7 

Missouri  Headwaters 

Campground $  8 

Group  use  area — minimum $25 

Painted  Rocks 

Campground $  8 

Placid  Lake 

Campground $  9 

Group  use  area — minimum $25 
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Salmon  Lake 

Campground $  9 

Thompson  Falls 

Campground $  8 

Extra  vehicle $  2 

Thompson  Lakes:  Logan 

Campground $  9 

Extra  vehicle $  2 

Canoe /rowboat 

hourly $  5 

half  day $10 

full  day $20 

Tongue  River  Reservoir 

Campground $  7 

Whitefish  Lake 

Campsite,  developed   $  9 

Campsite,  primitive  (tents  only)  $  7 

Group  use  area — minimum $25 

Bicycle  -  hourly $  3 

half  day $  8 

full  day $12 

Canoe/ rowboat 

hourly $  5 

half  day $10 

full  day $20 

FISHING  ACCESS  CAMPGROUNDS: 

Craig $  5 

East  Rosebud $  5 

Eight  Mile $  4 

Ennis $  5 

Harrison  Lake $  4 

Harpers  Lake $  4 

Intake $  5 

Looking  Glass   $  5 

Russell  Gates   $  5 

Valley  Garden   $  4 

Varney  Bridge   $  4 

OFF  SEASON  CAMPING:   (Oct.  1  through  April  30) 

Open  state  parks:        $4  per  night  with  state  park  passport 

$7  per  night  without  state  park  passport 
Open  fishing 
access  sites:  $4  per  night 

OVERNIGHT  CAMPING  FEES:   Include  4%  accommodation  tax  for  tourism 

promotion  as  per  Section  15-65-101  MCA,  and  applicable  day  use  fee 
for  vehicles  without  state  park  passport. 
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CAMPING  CASH  CARDS:  Are  sold  only  at  the  Helena  headquarters  and 
all  regional  offices  of  the  department  from  December  1  through 
September  30  for  the  price  of  $20  per  book.  Camping  Cash  Cards  are 
non-refundable,  and  will  not  be  replaced  if  lost  or  stolen. 
Camping  Cash  Cards  have  no  expiration  date. 

DESIGNATED  GROUP  USE  AREA  FEES  (paid  in  addition  to  day  use  fees) ; 

Cleaning 

Group  Size  Use  Fee  Deposit 

Under  30  $  25  $  20 

30-50  $  50  $  50 

51  -  100  $  75  $100 

101  -  200  $100  $200 

Groups  of  over  200:  Pay  $100  use  fee  plus  $75  for  each 
additional  unit  of  up  to  100  people.  Cleaning  deposit  is  $200 
plus  $75  for  each  additional  unit  of  up  to  100  people. 

OTHER  SPECIAL  RECREATION  PERMIT  FEES:  To  be  determined  on  a  case- 
by-case  basis. 

Other  Charges 

Surcharge  assessed  to  persons  who  do  not  display  a  valid 

permit  at  areas  with  self-service  fee  stations  (for  all 

areas  except  Smith  River)  $2 

Surcharge  for  Smith  River  (only)   $10/person 

Charge  for  checks  returned  because  of  insufficient  funds   .  .  $15 

Campfire  wood — per  bundle  $2 

Duplicate  state  park  passport  (for  lost  or  confiscated 

passports)   $7.50 

Campsite  Reservation  fee   $5 


X.    SMITH  RIVER 

A.    Registration 

1.  There  is  a  voluntary  pre-registration  system 
operated  out  of  the  Great  Falls  regional  office  for 
floaters  on  the  Smith  River.  Pre-registration  will 
become  mandatory  if  use  limits  are  adopted. 

2.  There  is  a  year-round  mandatory  registration  system 
at  Camp  Baker  to  float  the  Smith  River.  Self 
registration  is  required  when  river  rangers  are  not 
available. 
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B.  Boat  Identification 

1.  Waterproof  tags  will  be  issued  to  each  vessel  when 
the  fees  are  paid.  Each  vessel  must  display  a  tag 
while  on  the  river. 

C.  Group  Size 

1.  Maximum  group  size  is  15  people  (including  guides 
and  other  outfitter  staff) .  A  bona  fide  group  has 
shared  planning  and  expenses  for  the  trip, 
generally  remains  together  while  traveling  to  and 
on  the  river,  and  has  a  distinct  and  identifiable 
kitchen  and  camping  unit. 

2.  Educational  groups  -  organized  tours  or  outings 
conducted  for  educational  or  scientific  purposes 
may,  on  a  case-by-case  basis,  qualify  for  an 
exemption  of  group  size  limits  and  fees  if: 

-    The  group  is  not  outfitted. 

The  educational  or  scientific  purpose  is 
related  to  the  resources  of  the  Smith  River. 

The  group  pre-registers  at  least  3  0  days  in 
advance. 

The  group  is  from  a  bona  fide  institution 
established  for  these  purposes. 

The  group  applies  for  and  receives  an 
exemption  by  submitting  documentation  of  their 
official  recognition  as  an  educational  or 
scientific  institution  and  a  statement  as  to 
the  purpose  of  their  proposed  visit. 

The  use  for  which  the  exemption  is  proposed  is 
not  primarily  for  recreational  purposes. 

D.  Fees 

1.  Recreational  user  fee  is  $15  per  person  per  trip 
age  12  and  up.  There  is  no  fee  for  children  age  11 
and  under. 

2.  Commercial  User  Fee 

$15  for  each  client,  outfitter  and  outfitter  staff 
plus  a  $175  fee  for  each  trip  with  no  annual 
registration  fee. 
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3.  Full  fees  paid  May  1  -  September  30.  Half  price 
fees  in  April  and  October.  No  fees  from  November 
to  March. 

4.  Fees  may  be  paid  at  the  Great  Falls  Fish,  Wildlife 
&  Parks  regional  headquarters  or  at  Camp  Baker. 

5.  Bona  fide  landowners  and  immediate  family  usage: 

Pay  appropriate  recreational  user  fee  only  if 
floating  overnight. 

-  Must  register  for  overnight  and  day  floats 
either  by  telephone,  mail,  or  in  person.  A 
bona  fide  landowner  is  a  person  who  owns  land 
bordering  the  Smith  River  anywhere  between 
Camp  Baker  and  Eden  Bridge. 

6.  The  equivalent  amount  of  outfitter  fees  owed  and 
paid  to  the  U.S.  Forest  Service  for  each  season 
will  be  credited  to  the  outfitter  should  the  Forest 
Service  not  terminate  their  fee  collection  system 
on  the  Smith  River.  All  balances  will  be  cleared 
by  the  department  by  December  31st  of  each  year  and 
refunds  issued  if  appropriate. 
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APPENDIX  6 


3,1      RULES   AND  REGULATIONS    FOR  THE   FEDERAL  AID  IN   FISH  AND  WILDLIFE 
RESTORATION  PROGRAMS      (50  CFR  Part   80) 


PAIT  »0— ADMINI$T»ATIVI  ■!- 
QUIKEMENTS,  FEDERAL  AID  IN 
FISH  AND  FEDERAL  AID  IN  WILD- 
LIFE RESTORATION  AOS 

Sec. 

SOI     Deflnllloru. 

M.3    EllflbUlly. 

80.3    Awcnt  IcfUlitlon. 

SO  4    Diversion  o(  license  fe«». 

80  S    Eiirble  undertAJilnca. 

50. 6  ProWblted  acUvlUe*. 

80.7  Appetli. 

BO.S    AvkllabUlty  of  fundi. 

80.9  Notice  of  desire  lo  putlclpate. 

80.10  Hunilni  md  flatUng  Ucenac  certUlcm- 
tlon. 

80.11  Submiulon  of  propa«&ls. 
80.13    Cod  ihu-ln«. 

80.13  Sub«tArllAlity  In  chAr»ct«r  »nd 
desKn. 

80.14  Appllcallon  of  F*der»J  Aid  fund*. 

80.15  Allowable  coau. 

80.16  PedenJ  Aid  paymenu. 

80.17  Ualntenuice. 

80.18  ReaponilbUlUea. 
80.18    Rccordi. 

80.30  Land  coniroL 

80.31  Auunnces. 
80.33    AudlU 

80.33  Alloc»ilon  of  fund*  between  marine 
and  freshwater  fUhery  projecu. 

80.34  Recreational  boatlnc  acceai  faclUtlet. 

80.35  MulUyear  financing  under  the  Feder- 
al Aid  In  Sport  PUh  Restormtlon  Pro- 
crmm. 

AtTTHoaiTr:  Federal  Aid  In  Pish  Reitora- 
Uon  Act  1 18  U.S.C.  7771)  and  Federal  Aid  In 
WUdiUe  Act  (16  U.S.C.  6891). 

SonicE  47  FR  33S39.  Uay  35.  1983.  uiUeia 
otherwise  noted. 

Note  The  In/ormallon  collection  require- 
menu  In  this  part  have  been  approved  by 
the  Office  of  Mai\a<ement  and  Budget 
under  control  number  1018-0048. 

180.1     D«rinitiont. 

A5  used  In  this  part,  terms  $h*U 
have  the  following  meanings: 

(a)  77ie  Federal  Aid  AcU  or  the  Acta. 
The  Federal  Aid  in  Wildlife  Restor*- 
tlon  Act  of  September  2.  1937.  u 
amended  (50  Stat.  917;  16  U.S.C.  «69- 
6691).  and  the  Federal  Aid  In  Sport 
Plah  Restoration  Act  of  August  9. 
1950.  as  amended  (64  SUl.  430;  16 
U5.C.  7n-777k). 

(b)  StaU.  Any  Stale  of  the  United 
Slates:  the  territorial  areas  of  Guam, 
the  Virgin  Islands,  and  American 
Samoa;  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands. 


(c)  Stale  fiih  and  wildlife  agency. 
The  agency  or  official  of  a  State  desig- 
nated under  State  law  or  regiiiallon  lo 
carry  out  the  laws  of  ihe  State  In  rela- 
tion U>  the  management  of  fish  and 
wildlife  resoui-ces  of  ihe  State.  Such 
an  agency  or  official  which  is  also  des- 
ignated to  exercise  collateral  responsi- 
bilities, e.g..  SUte  Department  of  Nat- 
ural Resources,  shall  be  considered  the 
State  fish  and  wildlife  agency  ofUy 
when  exercising  the  responsibilities 
specific  to  the  management  of  the  fish 
and  wildlife  resources  of  the  State. 

(d)  Secretary.  The  Secretary  of  the 
Interior  or  hU  designated  represenu- 
Uve. 

(e)  ZMrecfor.  The  Director  of  the 
U.S.  Fish  and  WUdllfe  Service,  or  his 
designated  representative.  The  Direc- 
tor serves  as  the  Secretary's  represent- 
ative in  matters  relating  to  the  admin- 
istration and  execution  of  the  Federal 
Aid  Acu. 

(f)  Reffionai  Director.  The  Regional 
director  of  the  UJ3.  Ftsh  and  Wildlife 
Service,  or  his  designated  represenu- 
tlve. 

(g)  Federal  Aid  Manual  The  publica- 
tion of  the  U.S.  Fish  and  Wildlife 
Service  which  contains  policies,  stand- 
ards and  procedures  required  for  par- 
ticipation in  the  beneflu  of  the  Acts. 

(h)  Project  A  program  of  related  un- 
dertakings necessary  to  fulfill  a  de- 
fined need  which  Is  consistent  with 
the  purposes  of  the  Act. 

(1)  Comprehensive  fish  and  wildlife 
management  plan.  A  document  de- 
scribing the  SUte's  plan  for  meeting 
the  long-range  needs  of  the  public  for 
fish  and  wildlife  resources,  and  the 
system  for  managing  the  plan. 

(J)  Federal  Aid  Funds.  Funds  provid- 
ed under  Federal  Aid  Acu. 

(k)  Resident  angler.  A  resident 
angler  Is  one  who  fishes  within  the 
same  State  where  legal  residence  is 
maintained. 

(1)  Common  horsepower.  Common 
horsepower  Is  defined  as  any  size 
motor  that  can  be  reasonably  accom- 
modated on  the  body  of  water  slated 
for  development. 

(47  PR  339.t9.  May  U.  1982.  M  amended  at 
80  PR  31448.  May  34.  19881 

tM.2    EiigibUitr. 

Participation  In  the  benefits  of  the 
Acu  U  limited  to  State  fish  and  wUd- 
Ufe  agencies  as  specified  below: 


(a)  Federal  Aid  In  Sport  Pish  Resto- 
ntlon— Each  o/  the  50  SUtes.  Che 
Conunonweaith  of  Puerto  Rico,  the 
Dlatrlct  of  Columbia,  the  Comon- 
wealth  0/  the  Northern  Marian*  la- 
landa.  Ouam.  the  Vlryln  lalands.  and 
American  Samoa. 

(b)  Federal  Aid  In  Wildlife  Restora- 
tion—Each of  the  50  State*,  the  Com- 
monwealth of  Puerto  Rico,  the  Com- 
monwealth of  the  Northern  Mariana 
Islands.  Guam,  and  the  Virgin  Islands; 
except  that  the  benefits  afforded  by 
section  4(b)  of  the  Act  relating  to 
hunter  education  projects  are  limited 
to  the  50  States. 

(47  FR  2U39    May  23.  1SB2.  u  unended  U 
SO  FR  21448.  May  24.  1»U] 

I  MJ     Aaacnl  lefitUUon. 

A  State  may  participate  In  the  bene- 
fits of  the  Act(s)  only  after  It  has 
passed  legislation  which  assents  to  the 
provisions  of  the  Acts  and  has  passed 
laws  for  the  conservation  of  fbh  and 
wildlife  Including  a  prohibition  against 
the  diversion  of  license  fees  paid  by 
hunters  and  sport  fishermen  to  pur- 
poses other  than  administration  of  the 
fish  and  wildlife  agency.  Subsequent 
legislation  which  amends  these  state 
laws  shali  be  subject  to  review  by  the 
Secretary.  If  the  legislation  Is  found 
contrary  to  the  assent  provisions,  the 
Sute  shaJl  become  Ineligible. 

I  80.4     Direnion  of  llnru*  fee*. 

y  Revenues  from  fees  paid  by  hunters 
Wid  sports  fishermen  shaU  not 
Verted  to  purposes  other  than 
Ration  of  the  Suu  fish  and 
aJlpncy.  Administration  of  the 
flsB  and  wildlife  agency  includes  only 
thoM  functions  of  such  an  organiza- 
tion Vn  exercising  Its  authorit/es  and 
respoVslbilities  lo  manage  th^flsh  and 
wildlifi  resources  of  the  Stat*. 

(a)  A\dlversion  of  license  ■'tees  occurs 
when  a  Vtate  fish  and  wi^lfe  agency, 
through  \gislaiion  or  otfterwlse: 

(1)  Lose^ontrol  of  ifte  expenditure 
of  any  portVn  of  Its  license  revenues, 
or  \ 

(2)  Loses  com^rol  ef  capital  assets  (or 
Income  iherefRo^)  derived  from  li- 
cense revenues,  ar 

(3)  Expends  l^^se  revenues  for  any 
purpose  other  ihOi  administration  of 
the  Sute  flsb'and  ^dlUe  agency. 

(b)  If  a  i'OlverslonVpf  license  fees 
occurs.  th|'SUte  becoOkes  ineligible  to 
partlclpati  under  the  Verttnent  Act 
from  ther^date  the  dlverslVi  Is  declared 
by  thepirector  until:        A 

(1)  O'o  Urol  of  expendltu\  or  aaaeU 
Is  reuimed.  and  \ 

(^An  amount  equal  to  Ucel^  reve- 
nu^  or  the  current  market  vklue  of 
asets  diverted  is  returned.  \ 


(c) 
projects 
diversion 
for  ezpe 
out 
th 


obligated     for 

to  the  date  a 

remain  available 

such  projects  wlth- 

tervenlng  period  of 


( 


IMJ    EUgiU*  UBicnakiaga. 

The  following  are  eligible  for  fund- 
ing under  the  AcU: 

(a)  rederai  Aid  in  WiUUi/e  Retlora- 
lion  Act  (1)  Projecu  having  as  their 
purpose  the  restoration,  coruervatlon. 
management,  and  enhancement  of 
wild  birds  and  wild  mammals,  and  the 
provision  for  public  use  of  and  bene- 
fits from  these  resources. 

(2)  Projects  having  as  their  purpose 
the  education  of  hunters  and  archers 
In  the  skills.  Itnowledges.  and  attitudes 
necessary  to  be  a  resporulble  hunter 
or  archer. 

(b)  Fedtml  Aid  in  Sport  Fti/J  Ruto- 
ration  AcL  (1)  Projects  having  as  their 
purpose  the  restoration,  conservation, 
management,  and  enhancement  of 
sport  fish,  and  the  provision  for  public 
use  and  benefits  from  these  resources. 
Sport  fish  are  limited  to  aquatic,  gill- 
breathing,  vertebrate  animals,  bearing 
paired  fins,  and  having  material  value 
for  sport  or  recreation. 

(2)  Additional  funds  resulting  from 
expai^lon  of  the  Sport  Fish  Restora- 
tion Program  must  be  added  to  exist- 
ing State  fishery  program  funds  avail- 
able from  traditional  sources  and  not 
as  a  substitute  therefor. 

(47  FR  22S39.  May  25.  1982.  u  amended  at 
MFR  21448.  May  24.  10851 

IM.6    Prohibited  aclivitin. 

The  following  are  not  eligible  for 
funding  under  the  Acts,  except  when 
necessary  for  the  accomplishment  of 
project  purposes  as  approved  by  the 
regional  director. 

(a)  Law  enforcement  activities  con- 
ducted by  the  Sute  to  enforce  the  fish 
and  game  regulations. 

(b)  Public  relations  activities  con- 
ducted to  promote  the  SUte  fish  and 
wUdlife  agency. 

I  M.7     Appeal*. 

Any  difference  of  opinion  over  the 
eligibility  of  proposed  activities  or  dif- 
ferences arising  over  the  conduct  of 
work  may  be  appealed  to  the  Director. 
Final  determination  rests  with  the 
Secretary. 

•  M4    ATailabillty  of  fundi. 

Funds  are  available  to  a  Sute  for  ob- 
ligation or  expenditure  during  the 
fiscal  year  for  which  they  are  appor- 
tioned and  until  the  close  of  the  suc- 
ceeding flacaJ  year.  For  the  purpose  of 
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ederal  Aid  In  Sport  Fish  Restoration 
nd  Federal  Aid  In  Wildlife  Restoration 

Act  Interest  Earned  from  License 

Fees 


ACEMCv:  Fish  and  Wildlife  Service. 
Ir.riTior 

ACTION:  Findl  rule 

SUMMABY-.  On  AupusI  5.  1966.  the  U.S. 
K]>ih  d.nd  Wildlife  ServTce  published  a 
proposed  rule  in  the  Federal  Rejcister  (53 
CFK  ;9J00)  proposing  thai  inlercsi 
edrned  on  revenues  derived  frora  license 
fees  paid  by  hunters  and  fisViennen  be 
considered  by  the  Secretary  of  the 
I.Tirnor  as  license  fee  revenue  for 
purpcscs  of  the  Federal  Aid  in  Wildlife 
RtMoralion  (Pitlman-Roberlson  and 
federal  Ajd  in  Sport  Fish  Restoration 
(Dinsell-lohnson)  Acts.  It  also  clarined 
situations  causing  diversions,  defined 
oihpr  assets  acquired  by  license  fees. 
and  identified  sources  of  license 
revenues  affected  by  the  proposed  rule. 
Th.s  action  requires  States  to  use 
inicresi  earned  on  hunting  and  fishing 
license  revenues  for  fish  and  wildlife 
■  •source  management  as  a  condition  to 
rerr^jin  eligible  to  receive  Fr'''r-'  Aid 


(Piitman-Robertson  or  Dingell-lohnton) 
funds. 

iFFtcnvB  OATc:  Provniions  of  this  rule 
Hill  become  effective  on  May  17. 1989 
e.xccpt  that  those  Slates  that  will  require 
legislative  action  to  implement 
requirements  relating  to  the  disposition 
of  interest  revenues  nill  be  allowed  up 
lo  three  years  from  this  date  to  get  such 
authorization. 

rO«  FU«TME«  INFOHMAHOW  COMTACn 

Conley  Moffett.  Chief.  Division  of 
Federal  Aid.  U.S.  Fish  and  Wildlife 
Scr\  ice.  Washington.  DC  20240, 
telephone  (703)  235-1526. 
supnjEHeKTANv  INFORMATION:  Both  the 
Federal  Aid  in  Wildlife  Restoration  (16 
U.S  C.  609.  et  seq.]  and  Federal  Aid  in 
Sport  Fish  Restoration  (16  U.S.C  777.  et 
fPQ  )  Acts  contain  provisions  requiring 
that  no  money  may  be  apportioned  to  a 
State  unless  that  State  has  passed  laws 
assntjng  to  the  provisions  of  the 
pertvnent  Act  and  has  passed  laws  for 
conservation  of  wildlife  and  fish.  Such 
laws  must  contain  a  prohibition  against 
diversion  of  license  fees  paid  by  hunters 
and  fishermen  for  any  other  purpose 
than  the  administration  of  the  State  fish 
and  wildlife  agency.  This  rule  clarifies 
previously  undefined  Department  of  the 
Intenor  rules  in  accord  with  the 
generally-accepted  principle  thai 
interest  should  accrue  to  principal  from 
which  it  was  generated. 

The  Federal  Aid  in  Wildlife 
Restoration  Act  and  Federal  Aid  in 
Sport  Fish  Restoration  Act  require  that 
as  a  prerequisite  to  receiving  federal 
funds.  Stales  must  prevent  diversions  of 


license  fees  derived  from  fishermen  and 
hunters  to  any  purpose  other  than  "the 
administration  of  said  State  game  and 
fish  department."  The  previous  rule 
promulgated  under  authority  of  the  Acts 
(SO  CFR  eO.4)  stated  that  "(a)  diversion 
of  license  fees  occurs  when  a  Slate  fish 
and  wildlife  agency,  through  legislation 
or  otherwise:  (1)  Loses  control  of  the 
expenditure  of  any  portion  of  its  license 
revenues,  or  (2)  Loses  control  of  capital 
assets  (or  income  therefrom)  derived 
from  license  revenues  *  *  *."  Because 
of  the  increased  complexity  of  State 
govemraeDt  and  the  variety  of 
responsibilities  assigned  to  fish  and 
wildlife  agencies,  the  requirements 
relating  to  control  of  assets  and 
expenditures  involve  an  increased 
number  of  controls  at  higher  levels  in 
the  State.  Accordingly,  this  new  rule 
does  not  require  that  fish  and  wildlife 
agencies  have  complete  control  over 
^license  funds,  but.  instead,  that  license   ' 
tevenues  must  be  used  by  State  fish  and 
wildlife  agencies  only  to  manage  fish      ^ 
■od  wildlife  resources  that  they  have   '•'" 
authority  by  the  State  law  to  manage 

The  Department  has  determined  that 
this  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  and.  therefore. 
the  preparation  of  an  Elnvironmental 
Impact  Statement  Is  not  required. 
:.  This  rule  is  not  a  major  rule  under 
Executive  Order  122ffl  and  will  not  have 
a  significant  economic  effect  on  a 
tubslantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


V.  ; 
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U.S.C.  801).  The  aruiutl  eflect  on  the 
economy  will  be  lei*  Ihan  the  threshold 
required  for  a  aujor  rule,  no  major 
increase  In  cosu  or  prices  will  occur, 
and  no  significant  effects  on 
competition,  employment,  investment, 
productivity,  innovation  are  expected. 
This  rule  does  not  contain  any 
recordkeeping  or  in/onoabon  collection 
re<)uiremeDtJ  requiring  Ofiice  of 
Management  and  Budget  approval  under 
the  Paperwork  Reduction  Act  of  1960. 

This  rule  was  published  as  a  proposed 
rule  on  August  S.  lOflS  (53  CFR  29500) 
and  comments  were  invited  until 
September  19. 196&  A  total  of  44 
comments  were  received:  IS  from  State 
fish  and  wildlife  agencies,  IS  from  State 
coiuervation  organizations.  0  from 
National  conservation  organizations, 
and  1  from  a  pnvaie  citizen.  01  the  44 
comments.  3  States  expressed 
opposition  to  the  portion  that  related  to 
the  requirement  that  interent  earned  on 
license  revenues  be  regarded  as  Ucense 
revenues.  No  negative  commeots  were 
received  from  the  other  groups. 

The  3  States  expressed  concern  that 
claiming  money  derived  from  interest 
would  jeopardize  their  existing 
appropriations  from  the  general  fund  or 
that  they  would  be  assessed  higher  costs 
for  State  overhead  than  they  are 
presently  foregoing  and  that  the  rule 
would  require  the  cost  of  additional 
accounting.  We  recognized  that  the  rules 
could  have  negative  impacts  on  several 
Slates  but  judged  that  significantly 
greater  numbers  of  States  would  benefit 
from  it  Income  from  interest  had 
become  a  significant  source  of  revenue 
for  most  agencies.  The  Wildlife 
Conservation  Fund  of  America  survey  of 
1967  shows  that  the  number  of  States 
receiving  interest  from  license  revenues 
has  increased  from  18  to  36  in  the  7  year 
period  from  the  prior  survey  to  the  last 
one  in  1966.  The  total  interest  was  about 
22  million  dollars  in  1986. 

Many  coomentors  atked  for 
darificabon  of  the  effective  date.  The 
effective  date  of  this  revision  U  30  days 
after  publication  in  the  Federal  Regjslar. 
However,  it  is  recognized  that  some 
States  may  need  to  enact  legislation  to 
meet  the  requiremenls  pf  this  provision. 
Therefore,  for  those  Slates  a  period  not 
to  exceed  3  years  after  the  effective  date 
of  the  rule  will  be  allowed  in  order  to 
enact  the  needed  legislation.  All  other 
States  will  need  to  be  tn  compliance, 
and  remain  in  compliance,  on  or  after 
the  effective  date.  The  3  year  period  was 
generally  accepted  by  most  commentors. 


Most  of  the  State  conservation 
organizations  suggested  that  incoinr 
derived  from  liccnae  revenue  funded 
law  enforcement  activities  such  as  (inc:> 
penalties,  and  sales  of  confiscated 
equipment  b«  dcfmed  as  license 
revenue*  for  purposes  of  this  rule.  This 
suggestion  waa  not  adopted  because  it 
waa  judged  that  the  Secretary  was  not 
given  this  authority  by  legislation. 

Commentora  also  suggested  that  fees 
charged  on  recreation  areas  that  are 
managed  by  the  State  using  license 
revenues  such  as  camping,  boat 
launching,  and  parking  be  included  in 
the  term  "access  fees"  In  section  (a  1(1) 
The  final  rule  had  been  changed  to 
"access  and  recreation  fees"  to  daniy 
this  intent 

Some  commentors  suggested  thai  the 
proceeds  of  leasc*  ot  iuiiJs  be  Uebteu  us 
license  revenues  like  the  sale  of  lands. 
That  suggestion  was  incorporaiod  in 
section  (a)(2). 

The  principal  author  of  this  proposal 
Is  Thomas  W.  Taylor.  Division  of 
Federal  Aid.  VS.  Fish  and  Wildlife 
Service. 

list  of  SubjecU  in  SO  CFR  Part  80 

Fish  grant  program.  Natural 
Resources,  Grant  administration,  and 
wildlife. 

Accordingly.  SO  CFR  80  is  amended  as 
follows: 

PART  S0-(  AUENOED] 

1.  Authority  for  50  CFR  80  continues  to 
read  as  follows: 

Authotity:  Federal  Aid  in  Sport  Fiih 
Restoration  Ad  (18  US.C  777i)  and  Federal 
Aid  in  Wildlife  lUstoratioo  Act  (10  US.C 
teai). 

2.  Part  80  is  amended  by  revising 
I  80.4  to  read  as  follows: 

I  M.4    Otv^nton  el  Hcwim  Ims. 

Revenue*  from  license  fees  paid  by 
hunters  and  fishermen  shall  not  be 
diverted  to  purposes  other  than 
administration  of  the  State  fish  and 
wildlife  agency. 

(a)  Revenues  from  liceiue  fees  paid  by 
hunter*  and  fishermen  are  any  revenues 
the  State  receives  from  the  sale  of 
licenses  issued  by  the  Stste  conveying 
to  a  penon  the  privilege  to  pursue  or 
take  «nldlife  or  fish.  For  the  ptirpose  of 
this  rule,  revenue  with  respect  to  license 
sales  by  vendors,  is  considered  to  be  the 
net  income  to  the  State  after  deducting 
reasonable  vendor  fees  or  similar 
amounts  retained  by  sales  agents. 
License  revenues  indude  income  from: 


(1)  v°.<neral  or  special  liccntps. 
permils,  stamps,  tags,  access  and 
recreation  fees  or  other  charges  impu-.  vl_ 
by  the  S:aie  to  hum  or  fish  for  sport  ot 
recrea  .on. 

(2)  Salt   lease,  rental,  or  other 
granting  of  rights  of  real  or  person.il 
property  acquired  or  produced  v\lih 
licerue  revenues.  Real  property 
includes,  but  is  not  limited  to.  ijnds. 
building,  minerals,  energy  renourcc-s 
timber,  grazing,  and  animal  produci» 
Personal  properiy  includes  but  is  nut 
limited  to.  equipment,  vehicles,  mdch.t.e, 
tools,  and  annual  crops. 

(3)  Interest,  dividends,  or  oilier 
income  earned  on  license  revcnuo 

(4)  Federal  Aid  project 
reimbursements  to  the  Stairs  lo  the 
e.xtcr.t  thoi  lic;.Ti>e  revcr.ui  s  ui  i)(iiiu!ly 
funded  the  project  for  which  ihi- 
reimbunenient  is  being  mdcio. 

(b)  For  purposes  of  this  rule, 
administration  of  the  State  fish  jnJ 
wildlife  agency  include  only  those 
functions  required  to  manage  the  fis.^ 
and  wildlife-oriented  resources  of  thi 
State  for  which  the  agencv  has  <iulKni.:y 
under  State  law. 

(c)  A  diversion  of  license  fue  rcvcni..:^ 
occurs  when  any  portion  of  license 
revenues  is  used  for  any  purpose  othr.- 
thiin  the  administraiion  of  the  Sidtc  fi-ih 
and  wildlife  agency. 

(d)  If  a  diversion  of  license  revenues 
occurs,  the  State  becomes  ineligible  lu 
participate  under  the  pertineni  Act  fioni 
the  date  the  diversion  it  declared  b)  ilic 
Director  until: 

(1)  Adequate  legislative  prohibitions 
are  in  place  to  prevent  diversion  of 
license  revenue,  and 

(2)  All  license  revenues  or  assrts 
acquired  with  license  revenues  arc 
restored,  or  an  amount  equal  lo  license 
revenue  diverted  or  current  market 
value  of  assets  diverted  (whichever  is 
greater)  is  returned  and  properly 
available  for  use  lor  the  administration 
of  the  Slate  fish  and  wildlife  agency. 

(e)  Federal  funds  obligated  for 
projects  approved  prior  to  the  date  a 
diversion  is  declared  remain  availabli* 
for  expenditure  on  such  projects  without 
regard  to  the  intervening  period  of  ihc 
State's  ineligibility. 

Dale:  February  17. 1069. 
B«cky  Noctoo  Dunlop, 

Assistant  Secretary  for  Fish  and  Wildh'r  j-'il 
Parks. 
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thU  section,  obllgttlon  of  apportioned 
fund*   ocean   when   a   project   agree- 
ment U  aUned  by  the  regional  direc- 
tor. 
I  MJ     NoUet  of  dnirt  U>  p^rliclpaU. 

Any  State  flih  and  wUdJLfe  agency 
deaUin*  to  avail  Itself  of  the  beneflU 
of  the  Acu  shall  notUy  the  Secretary 
within  60  days  after  It  haa  received  a 
certificate  of  apportionment  of  funda 
available  to  the  State.  Notification  to 
the  Secret&ry  may  he  accompllahed  by 
either  of  the  foUowlng  methoda.  In 
either  method,  the  document  must  be 
signed  by  a  Sute  official  authorized  to 
commit  the  State  to  participation 
under  the  Act(s). 

(a)  Submitting  to  the  reglonai  direc- 
tor within  the  80-day  period  a  letter 
stating  the  desire  of  the  Sute  to  par- 
tlclpaU  In  the  Acus);  or, 

(b)  Having  an  approved  Application 
for  Federal  Assistance  which  contains 
plans  for  the  use  of  Federal  Aid  funds 
during  the  penod  of  the  apportion- 
ment. 

t  40.10     Hunting  and  nihing  lictn»«  certiH- 
cation. 

(a)  Information  concerning  the 
number  of  persons  holding  paid  li- 
censes to  hunt  and  the  number  of  per- 
sons holding  paid  licenses  to  fish  for 
sport  or  recreation  in  the  State  In  the 
preceding  year  shall  be  furnished 
upon  request  of  the  Director  by  the 
fish  and  wildlife  agency  of  each  State 
on  forms  furnished  by  the  Fish  and 
Wildlife  Service. 

(b)  This  Information  shall  be  certi- 
fied as  accurate  by  the  director  of  the 
State  fish  and  wildlife  agency.  When 
requested  by  the  Director,  evidence 
used  In  determining  accuracy  of  the 
certification  shall  also  be  furnished. 

(c)  Ucense  holders  shall  be  counted 
over  a  period  of  12  months:  the  calen- 
dar year,  fiscal  year,  or  other  licensing 
period  may  be  used  provided  It  is  con- 
sistent from  year  to  year  In  each 
StaW.  In  determining  licenses  which 
are  eligible  for  inclusion,  the  foUowlng 
guidelines  shall  be  observed. 

(1)  Trapping  licenses,  commercial  li- 
censes, and  other  licenses  which  are 
not  for  the  expreas  purpose  of  permit- 
ting the  holder  to  hunt  or  fUh  for 
sport  or  recreation  shaU  not  be  includ- 

(2)  Licenses  which  do  not  return  net 
revenue  to  the  State  shall  not  be  In- 
cluded. To  qualify  as  a  paid  license, 
the  fee  must  produce  revenue  for  the 
State  Net  revenue  Is  any  amount  re- 
turned to  the  sute  after  deducting 
agent  or  sellers  fees  and  the  coat  for 
printing,  distribution,  control  or  other 
costs  directly  associated  with  the  laau- 
ance  of  each  license. 


(3)  Licenses  valid  for  more  than  one 
year,  either  a  specific  or  Indeterminate 
number  of  years,  may  be  counted  In 
each  of  the  years  for  which  they  are 
valid:  provided  that: 

(1)  The  net  revenue  from  each  li- 
cense is  commensurate  with  the  period 
for  which  hunting  or  fishing  prtvUegea 
are  granted,  and 

(ID  Sampling  or  other  techniques  are 
used  to  determine  whether  the  licens- 
ee remains  a  license  holder  In  the  year 
of  certification. 

(4)  Combination  fishing  and  hunting 
licenses  <a  single  license  which  permits 
the  holder  both  to  hunt  and  fish) 
shall  be  Included  In  the  determination 
of  both  the  number  of  paid  hunting  li- 
cense holders  and  the  number  of  per- 
sons holding  paid  licenses  to  fish  for 
sport  or  recreation. 

(5)  Some  licensing  systems  require 
or  permit  an  Individual  to  hold  more 
than  one  license  to  hunt  or  to  fish  In  a 
sute.  Such  an  individual  shall  not  be 
counted  more  than  once  as  a  hunting 
or  fishing  license  holder.  The  State 
fish  and  wildlife  director.  In  certifying 
license  uaormatlon  to  the  Director,  Is 
responsible  for  eliminating  duplication 
or  multiple  counting  of  single  Individ- 
uals In  the  figures  which  he  certifies. 
Sampling  and  other  sutistlcal  tech- 
niques may  be  utUlzed  by  the  certify- 
ing officer  for  this  purpose. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  10 1»- 
OOOT) 

I  W.1 1     Submiulon  of  propotalt. 

A  Sute  may  make  application  for 
use  of  funds  apportioned  under  the 
AcU  by  submitting  to  the  regional  di- 
rector either  a  comprehensive  fish  and 
wildlife  management  plan  or  project 
proposal. 

(a)  Each  application  shall  conuln 
such  Information  as  the  regional  direc- 
tor may  require  to  determine  If  the 
proposed  activities  are  In  accordance 
with  Acts,  the  provisions  of  this  part. 
and  the  standards  contained  In  the 
Federal  Aid  Manual. 

(b)  Each  application  and  amend- 
menu  of  scope  shall  be  submitted  to 
the  Sute  Clearinghouse  as  required 
by  Office  of  Management  and  Budget 
(OMB)  Circular  A-95  and  by  Sute 
Clearinghouse  requiremenU. 

(c)  Applications  must  be  signed  by 
the  director  of  the  Sute  fish  and  wild- 
life agency  or  the  offlclal(s)  delegated 
to  exercise  the  authority  and  responsl- 
bUltles  of  the  SUtes  director  in  com- 
mitting the  SUU  to  participation 
under  the  AcU.  The  director  of  each 
8Ut«  fUh  and  wildlife  agency  shaU 
notify  the  regional  director.  In  writing, 
of  the  offlclal(s)  authorized  to  sign 
Federal  Aid  documents,  and  any 
changes  In  such  authorizations. 


S  80.12     Co*(  (harinr 

Federal  participation  is  limited  to  75 
percent  of  eligible  cosLs  Incurred  In 
the  completion  of  approved  work  or 
the  Federal  share  specified  Ln  the 
project  agreement,  whichever  U  less, 
except  that  the  non-Federal  cost  shar- 
ing for  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands.  Guam,  the 
Vlrgm  Islands,  and  American  Samoa 
shall  not  exceed  25  percent  and  rxiay 
be  waived  at  the  discretion  of  the  re- 
gional director. 

(a)  A  minimum  Federal  participation 
of  10  percent  of  the  estimated  costs  U 
required  as  a  condition  of  approval. 

<b)  The  non-PederaJ  share  of  project 
costs  may  be  in  the  form  of  cash  or  In- 
klnd  contributions.  The  ailowabUlty 
and  evaluation  of  in-kind  contribu- 
tions are  subject  to  the  policies  and 
standards  prescribed  Ln  Office  of  Man- 
agement and  Budget  (OMB)  Circular 
A-102. 

(c)  The  non-Federal  share  of  project 
costs  may  not  be  derived  from  other 
Federal  funds,  except  as  authorized  by 
specific  legislation. 

1 80.13    SulMlantialitT    in    character    and 
detirn. 

All  proJecLs  proposed  for  funding 
under  the  Acts  must  be  substantial  In 
character  and  design.  A  substantial 
project  (for  fish  and  wildlife  purposes) 
Is  one  which: 

(a)  Identiiies  and  describes  a  need 
within  the  purposes  of  the  relevant 
Act  to  be  utilized: 

(b)  Identifies  the  objectives  to  be  ac- 
complished based  on  the  stated  need: 

(c)  Utilizes  accepted  fish  and  wildlife 
conservation  and  management  princi- 
ples, sound  design,  and  appropriate 
procedures,  and 

(d)  Will  yield  beneflu  which  are  per- 
tinent to  the  Identified  need  at  a  level 
commensurate  with  project  costs. 

I  80.14     Application  of  Federal  aid  funds. 

(a)  Federal  Aid  funds  shall  be  ap- 
plied only  to  activities  or  purposes  ap- 
proved by  the  regional  director.  If  oth- 
erwise applied,  such  funds  must  be  re- 
placed or  the  State  becomes  ineligible 
to  participate. 

(b)  Real  property  acquired  or  con- 
structed with  Federal  Aid  funds  must 
continue  to  serve  the  purpose  for 
which  acquired  or  constructed. 

(1)  When  such  property  passes  from 
management  control  of  the  fish  and 
wildlife  agency,  the  control  must  be 
fully  restored  to  the  Sute  fish  and 
wlldli/e  agency  or  the  real  property 
must  be  replaced  using  non-FederaJ 
Aid  funds.  Replacement  property  must 
be  of  equal  value  at  current  market 


prices  and  with  equal  benefits  as  the 
original  property.  The  State  may  have 
a  reasonable  time,  up  to  three  years 
from  the  date  of  notification  by  the 
regional  director,  to  acquire  replace- 
ment property  before  becoming  inell- 
Klble. 

(2)  When  luch  property  Is  used  for 
purposes  which  Interfere  with  the  ac- 
complishment of  approved  purposes, 
the  violating  activities  must  cease  and 
any  adverse  effects  resulting  must  be 
remedied. 

(3)  When  such  property  is  no  longer 
needed  or  useful  for  Its  original  pur- 
pose, and  with  prior  approval  of  the 
regional  director,  the  propert;.'  shall  be 
used  or  disposed  of  as  provided  by  At- 
tachment N  of  OMB  Circular  A-102. 

(c)  Federal  Aid  funds  shall  not  be 
used  for  the  purpose  of  producing 
income.  However,  income  producing 
activities  incidental  to  accomplish- 
ment of  approved  purposes  are  allow- 
able. Income  derived  from  such  activi- 
ties shall  be  accounted  for  in  the 
project  records  and  disposed  of  as  di- 
rected by  the  Director. 

IM.1S    Allowable  coats. 

Allowable  costs  are  limited  to  those 
which  are  necessary  and  reasonable 
for  accomplishment  of  approved 
project  piirposes.  and  are  in  accord- 
ance with  the  cost  principles  of  OMB 
Circvilar  A-87. 

(a)  All  costs  must  be  supported  by 
source  documents  or  other  records  as 
necessary  to  substantiate  the  applica- 
tion of  funds.  Such  documentation 
and  records  are  subject  to  review  by 
the  Secretary  to  determine  the  allow- 
ability of  costs. 

(b)  Costs  incurred  prior  to  the  effec- 
tive date  of  the  project  agreement  are 
allowable  only  when  specifically  pro- 
vided for  in  project  agreement. 

(c)  Projects  or  facilities  designed  to 
Include  purposes  other  than  those  eli- 
gible under  the  pertinent  Act  shall 
provide  for  the  allocation  of  costs 
among  the  various  purposes.  The 
method  used  to  allocate  costs  shall 
produce  an  equitable  distribution  of 
costs  based  on  the  relative  uses  or  ben- 
efits provided. 

(d)  Administrative  costs  in  the  form 
of  overhead  or  indirect  costs  for  State 
central  services  outside  of  the  State 
fish  and  wildlife  agency  must  be  in 
accord  with  an  approved  cost  alloca- 
tion plan  and  shall  not  exceed  in  any 
one  fiscal  year  three  pemntum  of  the 
annual  apportionment. 

(e)  Not  more  than  IQ  per  centum  of 
the  annual  amount  apportioned  to 
each  State  under  provisions  of  the 
Federal  Aid  in  Sport  Pish  Restoration 
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Act  m*y  be  obIlB»t«<l  on  proJecU  for 
aquatic  ^ducallon. 

(41  PR  32539.  U&y  U.  t9S3,  M  amended  at 
50  FR  2144S.  tiay  24.  1»M1 

•  M.U     FtdcraJ  aid  p«7M«nta. 

Payroenu  ahall  be  made  (or  the  Fed- 
eral share  of  allowable  coaU  incurred 
by  the  State  In  i«ompHAhln«  ap- 
proved projecta. 

(a)  Requesu  for  payments  ahall  be 
•ubmltted  on  forms  furnished  by  the 
regional  director. 

(b)  Payments  shall  be  made  only  to 
the  office  or  official  designated  by  the 
State  fish  and  wUdllfe  a«ency  and  au- 
thorized under  the  laws  of  the  SUte  to 
receive  public  funds  for  the  SUte. 

(c)  All  payments  are  subject  to  final 
deurmlnatlon  of  allowability  based  on 
audit.  Any  overpayments  made  to  the 
State  shall  l>e  recovered  as  directed  by 
the  region  director. 

(d)  The  regional  director  may  with- 
hold payments  pending  receipt  of  all 
required  reports  or  documentation  for 
the  project. 

•  80.17     MalnUnann. 

The  State  Is  responsible  for  mainte- 
nance of  all  capital  Improvements  ac- 
quired or  constructed  with  Federal  Aid 
funds  throughout  the  uaeful  lUe  of 
each  Improvement.  Costs  for  such 
maintenance  are  allowable  when  pro- 
vided for  In  approved  projects.  The 
maintenance  of  Improvements  ac- 
quired or  constructed  with  non-Feder- 
al Aid  funds  are  allowable  costs  when 
such  Improvements  are  necessary  to 
accomplishment  of  project  purposes  as 
approved  by  the  regional  director,  and 
when  such  cosu  are  otherwlae  allow- 
able by  law. 

•  M.18    Ropoiuibilitln. 

In  the  conduct  of  activities  funded 
under  the  AcU.  the  State  U  responsi- 
ble for 

(a)  The  supervision  of  each  project 
to  assure  It  Is  conducted  as  provided  In 
the  project  documents.  Includlnr 

<l)  Proper  and  effective  use  of  fund*. 

(2)  Maintenance  of  project  record*. 

(3)  Timely  submission  of  reports. 

(4)  Regular  Inspection  and  monitor- 
ing of  work  In  progreas. 

<b)  The  selection  and  supervlalon  of 
project  personnel  to  assure  that: 

(1)  Adequate  and  competent  person- 
nel are  available  to  carry  the  project 
through  to  a  satlafactory  and  timely 
completion. 

(3)  Project  per»oruiel  perform  the 
work  to  ensure  that  time  achedulea  are 
met,  projected  work  uxUU  are  accom- 
plished, other  performance  objectives 
are  being  achieved,  and  reporta  are 
submitted  as  required. 


(c)  The  accountability  and  control  of 
all  assets  to  assure  that  they  serve  the 
purpose  for  which  acquired  through- 
out their  useful  life. 

(d)  The  compliance  with  all  applica- 
ble Federal,  SUte,  and  local  laws. 

<e>  The  settlement  and  satisfaction 
of  all  contractual  and  administrative 
Issues  arising  out  of  procurement  en- 
tered Into. 

I80.lt    Rcconls. 

The  SUte  shall  maintain  current 
and  complete  financial,  property  and 
procurement  records  In  accordance 
with  requirements  contained  In  the 
Federal  Aid  Manual  and  OMB  Circu- 
lar A-103. 

(a)  Financial,  supporting  documents, 
and  all  other  records  pertinent  to  a 
project  shall  be  retained  for  a  period 
of  three  years  after  submission  of  the 
final  expenditure  report  on  the 
project.  If  any  litigation,  claim,  or 
audit  was  started  before  the  expira- 
tion of  the  three-year  period,  the 
records  shall  be  retained  until  the  res- 
olution Is  completed.  Records  for  non- 
expendable property  shall  be  retained 
for  a  period  of  three  years  following 
final  disposition  of  the  property. 

(b)  The  Secretary  and  the  Comptrol- 
ler General  of  the  United  Sutes,  or 
any  of  their  duly  authorized  repre- 
aenutlvei.  ihaU  have  access  to  any 
pertinent  books,  documenU,  papers 
and  records  of  the  SUte. 

I  MM    Land  controL 

The  SUte  must  control  lands  or 
waters  on  which  capital  Improvements 
are  made  with  Federal  Aid  funds.  Con- 
trols may  be  exercised  through  fee 
title,  lease,  easement,  or  agreement. 
ConUol  must  be  adequate  for  protec- 
tion, maintenance,  and  use  of  the  im- 
provement throughout  lu  useful  lUe. 

IMJl     AsMiraacca. 

The  SUte  must  agree  to  and  certify 
that  It  wUl  comply  with  aU  applicable 
Federal  laws,  regulations,  and  requtre- 
menu  na  they  relaU  to  the  applica- 
tion, acceptance,  and  use  of  Federal 
funds  under  the  AcU.  The  Secretary 
ihall  have  the  right  to  review  or  In- 
spect for  compUance  »t  any  time. 
Upon  determination  of  noncompU- 
ance,  the  Secretary  may  terminate  or 
■uipend  those  proJecU  In  noncompli- 
ance, or  may  declare  the  Sute  Ineligi- 
ble for  further  participation  In  pro- 
gram beneflU  untU  compliance  u 
achieved. 

1 80.22     Audits. 

The  SUte  U  required  to  conduct  an 
audit  at  least  every  two  years  lii  ac- 
cordance with  the  provisions  of  At- 
tachment P  of  OMB  Circular  A-103. 


F&llure  to  conduct  audits  as  required 
may  result  In  withholding  of  grant 
payments  or  such  other  sanctions  aa 
the  Secretary  may  deem  appropriate. 

(49  FR  30074.  July  36.  1SS41 

180.23    AllocaUon      of      fundi      between 
marine  and  frc«h*atcr  lUhtry  pro>ecta. 

(a)  Each  coastal  State,  to  the  extent 
practicable,  shall  equitably  allocate 
those  funds  specified  by  the  Secretary. 
In  the  appomoament  of  PederaJ  Aid 
In  Sport  Fish  Restoration  funds,  be- 
tween projects  having  recreational 
benefits  for  marine  fisheries  and 
projects  having  recreatloojil  benefits 
(or  freshwater  fisheries. 

(1)  Coastal  States  are:  Alabama. 
Alaska.  California.  Connecticut.  Dela- 
ware, Florida.  Georgia.  Hawaii.  Louisi- 
ana, Maine,  Maryland.  Massachusetts. 
Mississippi.  New  Hampshire.  New 
Jersey.  New  York.  North  Carolln*. 
Oregon,  Rhode  Island,  South  Caroli- 
na, Texas.  Virginia.  Washington. 
Puerto  Rico,  the  United  States  Virgin 
Islands.  Ouam.  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands. 

(2)  Th:  allocation  and  subsequent 
obligation  of  funds  between  projects 
that  benefit  martne  and  freshwater  in- 
terests will  be  in  the  same  proportion 
u  the  estimated  numt>er  of  resident 
marine  anglers  and  resident  freshwa- 
ter anglers,  respectively,  bears  to  the 
estimated  number  of  total  resident  an- 
glers in  the  Stale.  The  number  of 
marine  and  freshwater  anglers  shall 
be  based  on  a  statistically  reliable 
method  for  determining  the  relative 
distribution  of  resident  anglers  In  the 
State  between  those  that  fish  In  salt- 
water and  those  that  fish  in  freshwa- 
ter. 

(3)  To  the  extent  practicable  means 
that  the  amounts  allocated  of  each 
year's  apportlorunent  may  not  neces- 
aartly  result  in  an  equitable  allocation 
for  each  year.  However,  the  amounts 
allocated  over  a  period,  not  to  exceed  3 
years,  must  result  in  an  equitable  allo- 
cation between  marine  and  freshwater 
fisheries  projects.  Ongoing  marine 
project  costs  can  be  applied  toward 
the  State's  saltwater  allocation. 

(4)  Failure  to  provide  for  an  equita- 
ble allocation  may  result  in  the  State's 
becoming  Ineligible  to  participate  In 
the  use  of  those  funds  specified,  until 
■uch  time  as  the  State  demonstrates 
to  the  satistfactlon  of  the  Director 
that  funds  will  t>e  allocated  equitably. 

(60  PR  31448.  &Uy  34.  IBAS] 

•  M.24     RecrcaUonai  boaling  acccM  faclU- 
UcL 

The  State  shall  allocate  at  least  10 
percentum  of  each  annual  apportion- 
ment under  Federal  AJd  In  Sport  Pish 


Restoration  Act  for  recreational  boat- 
ing access  facilities.  All  facilities  con- 
structed, acquired,  developed,  renovat- 
ed, or  maintained  (including  those  ex- 
isting structures  for  which  mainte- 
nance Is  provided)  must  be  for  the  pur- 
pose of  providing  additional.  Improved. 
or  safer  access  of  public  waters  for 
boating  recreation  as  part  of  the 
State's  effori,  t.:.r  the  restoration,  man- 
agement, and  public  use  of  sport  fish. 
Though  a  broad  range  of  access  facili- 
ties and  associated  amenities  can  qual- 
ify for  funding  under  the  10  percent 
provision,  power  boats  with  common 
horsepower  ratings  must  be  accommo- 
dated, and.  In  addition,  the  State  must 
make  reasonable  efforts  to  accommo- 
date boats  with  larger  horsepower  rat- 
ings if  they  would  not  conflict  with 
aquatic  resources  management.  Any 
portion  of  the  10  percent  set  aside  for 
the  above  purposes  that  remains  unex- 
pended or  unobligated  after  two  years 
shall  revert  to  FWS. 

[SO  FR  31448,  May  34.  108S] 

I  M.2S  Multijrear  rinancing  under  the 
Federal  Aid  in  Sport  FUh  Reitoration 
Program. 

(a)  States  may  finance  the  acquisi- 
tion of  lands  or  Interests  in  lands  in- 
cluding water  rights  and  the  construc- 
tion of  structures  and  facilities  utiliz- 
ing multiyear  funding  as  authorized 
by  the  Federal  Aid  in  Sport  Fish  Res- 
toration Act  in  two  ways: 

(1)  States  may  finance  the  entire 
cost  of  the  acquisition  or  construction 
from  a  non-Federal  funding  source 
and  claim  Federal  Aid  reimbursement 
in  succeeding  apportionment  years  ac- 
cording to  a  scheduled  reimbursement 
plan. 

(2)  States  may  negotiate  an  install- 
ment purchase  or  contract  whereby 
periodic  and  specified  amounts  are 
paid  to  the  seller  or  contractor  and 
Federal  Aid  reimbursements  are  al- 
lowed for  each  payment  from  any  ap- 
portionment year  current  at  the  time 
of  payment. 

(b)  Multiyear  financing  is  subject  to 
the  following  condltlorvs: 

(1)  Projects  must  provide  for  pro- 
spective use  of  funds  and  be  approved 
by  the  Regional  Director  In  advance  of 
the  State's  obligation  or  commitment 
to  purchase  property  or  contract  for 
itnicturcs  or  facilities. 

(2)  Sutes  must  agree  to  complete 
the  project  even  If  Federal  funds  are 
not  available.  In  the  event  the  project 
la  not  completed,  those  Federal  funds 
expended  but  not  resulting  in  com- 
mensurate sport  fishery  benefits  must 
be  recovered  by  the  SUte  and  reallo- 
cated to  approved  State  sport  fish 
projects. 


^    ■. :  (3)  Project  propoa&Is  must  Include  a 

^iU^.-  compleie    schedule    of    paymenti    to 

complete  the  project. 
(4)  No  coat*  for  Interest  or  financing 

shaJl  be  claimed  for  relmburseinent. 

(60  PR  3M48.  May  34.  IMS! 


APPENDIX  7 


2.2  FEDERAL  AID  IN  SPORT  FISH  RESTORATION  ACT  (DINGELL-JOHNSON  ACT) 
OR  FEDERAL  AID  IN  FISH  RESTORATION  ACT) 


Act  Of  August  9,  1950  (64  Stat.  430),  as  amended  (16  U.S.C.  777-777lc) 


FEDERAL-STATE  RELATIONSHIPS 

Sec.  1.  (a)  The  Secretary  of  the  Interior  is  authorized  and 
directed  to  cooperate  with  the  States  through  their  respective  State 
fish  and  game  departments  in  fish  restoration  and  management  projects 
as  hereinafter  set  forth:  No  money  apportioned  under  this  Act  to  any 
State,  except  as  hereinafter  provided,  shall  be  expended  therein  until 
Its  legislature,  or  other  State  agency  authorized  by  the  State  consti- 
tution to  make  laws  governing  the  conservation  of  fish,  shall  have 
assented  to  the  provisions  of  this  Act  and  shall  have  passed  laws  for 
the  conservation  of  fish,  which  shall  include  a  prohibition  against 
the  diversion  of  license  fees  paid  by  fishermen  for  any  other  purpose 
than  the  administration  of  said  State  fish  and  game  department,  except 
that,  until  the  final  adjournment  of  the  first  regular  session  of  the 
legislature  held  after  passage  of  this  Act,  the  assent  of  the  governor 
of  the  State  shall  be  sufficient.  The  Secretary  of  the  Interior  and 
the  State  fish  and  game  department  of  each  State  accepting  the  benefits 
of  this  chapter  shall  agree  upon  the  fish  restoration  and  management 
projects  to  be  aided  in  such  State  under  the  terms  of  this  Act,  and  all 
projects  shall  conform  to  the  standards  fixed  by  the  Secretary  of  the 
Interior. 

(b)  Each  coastal  state,  to  the  extent  practicable,  shall  equitably 
allocate  the  following  suns  between  marine  fish  projects  and  fresh- 
water fish  projects  in  the  same  proportion  as  the  estimated  number 
of  resident  marine  anglers  and  the  estimated  nimber  of  resident 
freshwater  anglers,  respectively,  bear  to  the  estimated  number  of  all 
resident  anglers  in  that  State: 

(1)  The  additional  suns  apportioned  to  such  State  under  this  Act 
as  a  result  of  the  taxes  imposed  by  the  amendments  made  by  sec- 
tion 1015  of  the  Tax  Reform  Act  of  1984  on  items  not  taxed  under 
section  4161(a)  of  Title  26  before  October  1,  1984. 

(2)  The  sums  apportioned  to  such  State  under  this  Act  that  are 
not  attributable  to  any  tax  imposed  by  such  section  4161(a). 

As  used  in  this  subsection,  the  term  "coastal  State"  means  any  one 
of  the  States  of  Alabama,  Alaska,  California,  Connecticut,  Delaware, 
Florida,  Georgia,  Hawaii,  Louisiana,  Maine,  Maryland,  Massachusetts, 
Mississippi,  New  Hampshire,  New  Jersey,  New  York,  North  Carolina, 
Oregon,  Rhode  Island,  South  Carolina,  Texas,  Virginia,  and  Washington. 
The  term  also  includes  the  Commonwealth  of  Puerto  Rico,  the  United 
States  Virgin  Islands,  Guam,  American  Samoa,  and  the  Commonwealth  of 
the  Northern  Marianas. 


DEFINITIONS 

Sec.  2.  For  the  purpose  of  this  Act  the  term  "fish  restoration  and 
management  projects"  shall  be  construed  to  mean  projects  designed  for  the 
restoration  and  management  of  all  species  of  fish  which  have  material 
value  in  connection  with  sport  or  recreation  in  the  marine  and/or  fresh 
waters  of  the  United  States  and  include-- 

(a)  such  research  into  problems  of  fish  management  and  culture  as  may 
be  necessary  to  efficient  administration  affecting  fish  resources; 

(b)  the  acquisition  of  such  facts  as  are  necessary  to  guide  and  direct 
the  regulation  of  fishing  by  law,  including  the  extent  of  the  fish 
population,  the  drain  on  the  fish  supply  from  fishing  and/or  natural 
causes,  the  necessity  of  legal  regulation  of  fishing,  and  the  effects 
of  any  measures  of  regulation  that  are  applied; 

(c)  the  formulation  and  adoption  of  plans  of  restocking  waters  with 
food  and  game  fishes  according  to  natural  areas  or  districts  to  which 
such  plans  are  applicable,  together  with  the  acquisition  of  such  facts 
as  are  necessary  to  the  formulation,  execution,  and  testing  the  efficacy 
of  such  plans; 

(d)  the  selection,  restoration,  rehabilitation,  and  improvement  of 
areas  of  water  or  land  adaptable  as  hatching,  feeding,  resting,  or 
breeding  places  for  fish,  including  acquisition  by  purchase,  condem- 
nation, lease,  or  gift  of  such  areas  or  estates  or  interests  therein 
as  are  suitable  or  capable  of  being  made  suitable  therefor,  and  the 
construction  thereon  or  therein  of  such  works  as  may  be  necessary  to 
make  them  available  for  such  purposes,  and  such  preliminary  or  inci- 
dental costs  and  expenses  as  may  be  incurred  in  and  about  such  works; 
the  term  "State  fish  and  game  department"  shall  be  construed  to  mean 
and  include  any  department  or  division  of  department  of  another  name, 
or  commission,  or  official  or  officials,  of  a  State  empowered  under 
its  laws  to  exercise  the  functions  ordinarily  exercised  by  a  State 
fish  and  game  department. 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  3.  To  carry  out  the  provisions  of  this  Act  for  fiscal  years  after 
September  30,  1984,  there  are  authorized  to  be  appropriated  from  the  Sport 
Fish  Restoration  Account  established  by  section  9504(a)  of  Title  26  the 
amounts  paid,  transferred,  or  otherwise  credited  to  that  Account.  For 
purposes  of  the  provision  of  the  Act  of  August  31,  1951,  which  refers  to 
this  section,  such  amounts  shall  be  treated  as  the  amounts  that  are  equal 
to  the  revenues  described  in  this  section.  The  appropriation  made  under 
the  provisions  of  this  section  for  each  fiscal  year  shall  continue  avail- 
able during  the  succeeding  fiscal  year.  So  nuch  of  such  appropriation 
apportioned  to  any  State  for  any  fiscal  year  as  remains  unexpended  at  the 
close  thereof  is  authorized  to  be  made  available  for  expenditure  in  that 


state  until  the  close  of  the  succeeding  fiscal  year.  Any  amount  appor- 
tioned to  any  State  under  the  provisions  of  this  Act  which  is  unexpended 
or  obligated  at  the  end  of  the  period  during  which  it  is  available  for 
expenditure  on  any  project  is  authorized  to  be  made  available  for  expend- 
iture by  the  Secretary  of  the  Interior  in  carrying  on  the  research  pro- 
gram of  the  Fish  and  Wildlife  Service  in  respect  to  fish  of  material  value 
for  sport  and  recreation. 

FUNDS  AVAILABLE  FOR  EXPENSES  OF  INVESTIGATIONS  AND  ADMINISTRATION; 
APPORTIONMENT  OF  FUNDS  AMONG  THE  STATES 

Sec.  4.  So  roich,  not  to  exceed  6  per  centun,  of  each  annual  appro- 
priation made  in  accordance  with  the  provisions  of  section  3  of  this  Act 
as  the  Secretary  of  the  Interior  may  estimate  to  be  necessary  for  his 
expenses  in  the  conduct  of  necessary  investigations,  administration,  and 
the  execution  of  this  chapter  and  for  aiding  in  the  formulation,  adoption, 
or  administration  of  any  compact  between  two  or  more  States  for  the  con- 
servation and  management  of  migratory  fishes  in  marine  or  freshwaters  shall 
be  deducted  for  that  purpose,  and  such  sum  is  authorized  to  be  made  avail- 
able therefor  until  the  expiration  of  the  next  succeeding  fiscal  year. 
The  Secretary  of  the  Interior,  after  making  the  aforesaid  deduction,  shall 
apportion  the  remainder  of  the  approportion  for  each  fiscal  year  among 
the  several  States  in  the  following  manner:  40  per  centum  in  the  ratio 
which  the  area  of  each  State  including  coastal  and  Great  lakes  waters  (as 
determined  by  the  Secretary  of  the  Interior)  bears  to  the  total  area  of 
all  the  States,  and  60  per  centum  in  the  ratio  which  the  number  of  persons 
holding  paid  licenses  to  fish  for  sport  or  recreation  in  the  State  in  the 
second  fiscal  year  preceding  the  fiscal  year  for  which  such  apportionment 
is  made,  as  certifed  to  said  Secretary  by  the  State  fish  and  game  depart- 
ments, bears  to  the  number  of  such  persons  in  all  the  States.  Such  appor- 
tionments shall  be  adjusted  equitably  so  that  no  State  shall  receive  less 
than  1  per  centum  nor  more  than  5  per  centun  of  the  total  amount  appor- 
tioned. Where  the  apportionment  to  any  State  under  this  section  is  less 
than  $4,500  annually,  the  Secretary  of  the  Interior  may  allocate  not  more 
than  $4,500  of  said  appropriation  to  said  State  to  carry  out  the  purposes 
of  this  chapter  when  said  State  certifies  to  the  Secretary  of  the  Interior 
that  it  has  set  aside  not  less  than  $1,500  from  its  fish-and-game  funds 
or  has  made,  through  its  legislature,  an  appropriation  in  this  amount  for 
said  purposes.  So  much  of  any  sum  not  allocated  under  the  provisions  of 
this  section  for  any  fiscal  year  is  hereby  authorized  to  be  made  available 
for  expenditure  to  carry  out  the  purposes  of  this  Act  until  the  close  of 
the  succeeding  fiscal  year,  and  if  unexpended  or  unobligated  at  the  end 
of  such  year,  such  sum  is  hereby  authorized  to  be  made  available  for 
expenditure  by  the  Secretary  of  the  Interior  in  carrying  on  the  research 
program  of  the  Fish  and  Wildlife  Service  in  respect  to  fish  of  material 
value  for  sport  or  recreation.  The  term  fiscal  year  as  used  in  this 
section  shall  be  a  period  of  twelve  consecutive  months  from  October  1 
through  the  succeeding  September  30,  except  that  the  period  for  enumer- 
ation of  persons  holding  licenses  to  fish  shall  be  a  State's  fiscal  or 
license  year. 


CERTIFICATION  OF  FUNDS  DEDUCTED  FOR  EXPENSES  AND  AMOUNTS 
APPORTIONED  TO  STATES 

Sec.  5.  For  each  fiscal  year  beginning  with  the  fiscal  year  ending 
June  30,  1951,  the  Secretary  of  the  Interior  shall  certify  to  the  Secretary 
of  the  Treasury,  and  to  each  State  fish  and  game  department,  the  sum  which 
he  has  estimated  to  be  deducted  for  administering  and  executing  this  Act 
and  the  si/n  which  he  has  apportioned  to  each  State  for  such  fiscal  year. 

SUBMISSION  AND  APPROVAL  OF  PLANS  AND  PROJECTS 

Sec.  6.  (a)  Any  State  desiring  to  avail  itself  of  the  benefits  of 
this  Act  shall,  by  its  State  fish  and  game  department,  submit  programs 
or  projects  for  fish  restoration  in  either  of  the  following  two  ways: 

(1)  The  State  shall  prepare  and  submit  to  the  Secretary  of  the 
Interior  a  comprehensive  fish  and  wildlife  resource  management 
plan  which  shall  insure  the  perpetuation  of  these  resources  for  the 
economic,  scientific,  and  recreational  enrichment  of  the  people.  Such 
plan  shall  be  for  a  period  of  not  less  than  five  years  and  be  based 
on  projections  of  desires  and  needs  of  the  people  for  a  period  of  not 
less  than  fifteen  years.  It  shall  include  provisions  for  updating  at 
intervals  of  not  more  than  three  years  and  be  provided  in  a  format 

as  may  be  required  by  the  Secretary  of  the  Interior.  If  the  Secretary 
of  the  Interior  finds  that  such  plans  conform  to  standards  established 
by  him  and  approves  such  plans,  he  may  finance  up  to  75  per  centum 
of  the  cost  of  implementing  segments  of  those  plans  meeting  the  purposes 
of  this  Act  from  funds  apportioned  under  this  chapter  upon  his  approval 
of  an  annual  agreement  submitted  to  him. 

(2)  A  State  may  elect  to  avail  itself  of  the  benefits  of  this  Act  by 
its  State  fish  and  game  department  submitting  to  the  Secretary  of  the 
Interior  full  and  detailed  statements  of  any  fish  restoration  and 
management  project  proposed  for  that  State.  If  the  Secretary  of  the 
Interior  finds  that  such  project  meets  with  the  standards  set  by  him 
and  approves  said  project,  the  State  fish  and  game  department  shall 
furnish  to  him  such  surveys,  plans,  specifications,  and  estimates 
therefor  as  he  may  require.  If  the  Secretary  of  the  Interior  approves 
the  plans,  specifications,  and  estimates  for  the  project,  he  shall 
notify  the  State  fish  and  game  department  and  immediately  set  aside 

so  much  of  said  appropriation  as  represents  the  share  of  the  United 
States  payable  under  this  Act  on  account  of  such  project,  which  sum 
so  set  aside  shall  not  exceed  75  per  centum  of  the  total  estimated 
cost  thereof. 

The  Secretary  of  the  Interior  shall  approve  only  such  comprehensive 
plans  or  projects  as  may  be  substantial  in  character  and  design  and  the 
expenditure  of  funds  hereby  authorized  shall  be  applied  only  to  such 
approved  comprehensive  fishery  plan  or  projects  and  if  otherwise  applied 
they  shall  be  replaced  by  the  State  before  it  may  participate  in  any  further 


apportionment  under  this  Act.  No  payment  of  any  money  apportioned  under 
this  Act  shall  be  made  on  any  comprehensive  fishery  plan  or  project  until 
an  agreement  to  participate  therein  shall  have  been  submitted  to  and 
approved  by  the  Secretary  of  the  Interior. 

(b)  If  the  State  elects  to  avail  itself  of  the  benefits  of  this  Act 
by  preparing  a  comprehensive  fish  and  wildlife  plan  under  option  (1) 
of  subsection  (a)  of  this  section,  then  the  term  "project"  may  be 
defined  for  the  purpose  of  this  chapter  as  a  fishery  program,  all 
other  definitions  notwithstanding. 

(c)  Administrative  costs  in  the  form  of  overhead  or  indirect  costs 
for  services  provided  by  State  central  service  activities  outside  of 
the  State  fish  and  game  department  charged  against  programs  or  projects 
supported  by  funds  made  available  under  this  Act  shall  not  exceed  in 
any  one  fiscal  year  3  per  centum  of  the  annual  apportionment  to  the 
State. 

(d)  The  Secretary  of  the  Interior  may  enter  into  agreements  to  finance 
up  to  75  per  centum  of  the  initial  costs  of  the  acquisition  of  lands 
or  interests  therein  and  the  construction  of  structures  or  facilities 
for  appropriations  currently  available  for  the  purposes  of  this  Act; 
and  to  agree  to  finance  up  to  75  per  centum  of  the  remaining  costs 
over  such  a  period  of  time  as  the  Secretary  may  consider  necessary. 
The  liability  of  the  United  States  in  any  such  agreement  is  contingent 
upon  the  continued  availability  of  funds  for  the  purposes  of  this  Act. 


PAYMENTS  OF  FUNDS  TO  STATES 

Sec.  7.  (a)  When  the  Secretary  of  the  Interior  shall  find  that  any 
project  approved  by  him  has  been  completed  or,  if  involving  research 
relating  to  fish,  is  being  conducted,  in  compliance  with  said  plans  and 
specifications,  he  shall  cause  to  be  paid  to  the  proper  authority  of  said 
State  the  amount  set  aside  for  said  project.  The  Secretary  of  the  Interior 
may,  in  his  discretion,  from  time  to  time,  make  payments  on  said  project 
as  the  same  progresses;  but  these  payments,  including  previous  payments, 
if  any,  shall  not  be  more  than  the  United  States*  pro  rata  share  of  the 
project  in  conformity  with  said  plans  and  specifications.  If  a  State  has 
elected  to  avail  itself  of  the  benefits  of  this  chapter  by  preparing  a 
comprehensive  fish  and  wildlife  plan  as  provided  for  under  option  (1)  of 
subsection  (a)  of  section  6  of  this  Act,  and  this  plan  has  been  approved 
by  the  Secretary  of  the  Interior,  then  the  Secretary  may,  in  his  discre- 
tion, and  under  such  rules  and  regulations,  as  he  may  prescribe,  advance 
funds  to  the  State  for  financing  the  United  States'  pro  rata  share  agreed 
upon  between  the  State  fish  and  game  department  and  the  Secretary. 

(b)  Any  construction  work  and  labor  in  each  State  shall  be  performed 
in  accordance  with  its  laws  and  under  the  direct  supervision  of  the  State 
fish  and  game  department,  subject  to  the  inspection  and  approval  of  the 
Secretary  of  the  Interior  and  in  accordance  with  the  rules  and  regulations 
made  pursuant  to  this  chapter.  The  Secretary  of  the  Interior  and  the 
State  fish  and  game  department  of  each  State  may  jointly  determine  at  what 


times  and  in  what  amounts  payments  shall  be  made  under  this  Act.  Such 
payments  shall  be  made  against  the  said  appropriation  to  such  official 
or  officials,  or  depository,  as  may  be  designated  by  the  State  fish  and 
game  department  and  authorized  under  the  laws  of  the  State  to  receive 
public  funds  of  the  State. 

MAINTENANCE  OF  PROJECTS,  FACILITIES  FOR  BOATING  ACCESS, 
AQUATIC  RESOURCE  EDUCATION 

Sec.  8.  (a)  To  maintain  fish-restoration  and  management  projects 
established  under  the  provisions  of  this  Act  shall  be  the  duty  of  the  States 
according  to  their  respective  laws.  Beginning  July  1,  1953,  maintenance 
of  projects  heretofore  completed  under  the  provisions  of  this  chapter  may 
be  considered  as  projects  under  this  Act.  Title  to  any  real  or  personal 
property  acquired  by  any  State,  and  to  improvements  placed  on  State-owned 
lands  through  the  use  of  funds  paid  to  the  State  under  the  provisions  of 
this  Act,  shall  be  vested  in  such  State. 

(b)  (1)  Each  State  shall  allocate  10  per  centum  of  the  funds  appor- 
tioned to  it  for  each  fiscal  year  under  section  4  of  this  Act  for 
the  payment  of  up  to  75  per  centun  of  the  costs  of  the  acquisition, 
development,  renovation,  or  improvement  of  facilities  (and  auxil- 
iary facilities  necessary  to  insure  the  safe  use  of  such  facil- 
ities) that  create,  or  add  to,  public  access  to  the  waters  of  the 
United  States  to  improve  the  suitability  of  such  waters  for  recre- 
ational boating  purposes. 

(2)  So  nuch  of  the  funds  that  are  allocated  by  a  State  under 
paragraph  (1)  in  any  fiscal  year  that  remained  unexpended  or 
unobligated  at  the  close  of  such  year  are  authorized  to  be  made 
available  for  the  purposes  described  in  paragraph  (1)  during  the 
succeeding  fiscal  year,  but  any  portion  of  such  funds  that  remain 
unexpended  or  unobligated  at  the  close  of  such  succeeding  fiscal 
year  are  authorized  to  be  made  available  for  expenditure  by  the 
Secretary  of  the  Interior  in  carrying  out  the  research  program 
of  the  Fish  and  Wildlife  Service  in  respect  to  fish  of  material 
value  for  sport  or  recreation. 

(c)  Each  State  may  use  not  to  exceed  10  per  centum  of  the  funds 
apportioned  to  it  under  section  4  of  this  Act  to  pay  up  to  75  per 
centun  of  the  costs  of  an  aquatic  resource  education  program  for  the 
purpose  of  increasing  public  understanding  of  the  Nation's  water 
resources  and  associated  aquatic  life  forms.  The  non-Federal  share 
of  such  costs  may  not  be  derived  from  other  Federal  grant  programs. 
The  Secretary  shall  issue  not  later  than  the  one  hundred  and  twentieth 
day  after  the  effective  date  of  this  subsection  such  regulations  as 

he  deems  advisable  regarding  the  criteria  for  such  programs. 


EMPLOYMENT  OF  PERSONNEL 

Sec.  9.  Out  of  the  deductions  set  aside  for  administering  and  exe- 
cuting this  Act  the  Secretary  of  the  Interior  is  authorized  to  employ 
such  assistants,  clerks  and  other  persons  in  the  District  of  Columbia 
and  elsewhere,  to  be  taken  from  the  eligble  lists  of  the  civil  service; 
to  rent  or  construct  buildings  outside  of  the  District  of  Columbia;  to 
purchase  such  supplies,  materials,  equipment,  office  fixtures,  and  appa- 
ratus; and  to  incur  such  travel  and  other  expenses,  including  publication 
of  technical  and  administrative  reports,  purchase,  maintenance,  and  hire 
of  passenger-carrying  motor  vehicles,  as  he  may  deem  necessary  for  carrying 
out  the  provisions  of  this  Act. 


RULES  AND  REGULATIONS 

Sec.  10.  The  Secretary  of  the  Interior  is  authorized  to  make  rules 
and  regulations  for  carrying  out  the  provisions  of  this  Act. 

REPORTS  TO  CONGRESS 
Sec.  11.  Repealed.  Pub.  L.  89-348,  Nov.  8,  1965,  79  Stat.  1311 

PAYMENT  OF  FUNDS  TO  AND  COOPERATION  WITH  PUERTO  RICO, 
DISTRICT  OF  COLUMBIA,  GUAM,  AMERICAN  SAMOA, 
COMMONWEALTH  OF  THE  NORTHERN  MARIANA  ISLANDS, 
AND  VIRGIN  ISLANDS 

Sec.  12.  The  Secretary  of  the  Interior  is  authorized  to  cooperate 
with  the  Secretary  of  Agriculture  of  Puerto  Rico,  the  Mayor  of  the  District 
of  Columbia,  the  Governor  of  Guam,  the  Governor  of  American  Samoa,  the 
Governor  of  the  Commonwealth  of  the  Northern  Mariana  Islands,  and  the 
Governor  of  the  Virgin  Islands,  in  the  conduct  of  fish  restoration  and 
management  projects,  as  defined  in  section  2  of  this  Act,  upon  such  terms 
and  conditions  as  he  shall  deem  fair,  just,  and  equitable,  and  is  author- 
ized to  apportion  to  Puerto  Rico,  the  District  of  Columbia,  Guam,  American 
Samoa,  the  Commonwealth  of  the  Northern  Mariana  Islands,  and  the  Virgin 
Islands,  out  of  money  available  for  apportiontnent  under  this  chapter,  such 
sums  as  he  shall  determine,  not  exceeding  for  Puerto  Rico  1  per  centum, 
for  the  District  of  Columbia  one-third  of  1  per  centum,  for  Guam  one-third 
of  1  per  centum,  for  American  Samoa  one-third  of  1  per  centum,  for  the 
Commonwealth  of  the  Northern  Mariana  Islands  one-third  of  1  per  centum, 
and  for  the  Virgin  Islands  one-third  of  1  per  centum  of  the  total  amount 
apportioned  in  any  one  year,  but  the  Secretary  shall  in  no  event  require 
any  of  said  cooperating  agencies  to  pay  an  amount  which  will  exceed  25 
per  centum  of  the  cost  of  any  project.  Any  unexpended  or  unobligated 
balance  of  any  apportionment  made  pursuant  to  this  section  shall  be  made 
available  for  expenditure  in  Puerto  Rico,  the  District  of  Columbia,  Guam, 
American  Samoa,  the  Commonwealth  of  the  Northern  Mariana  Islands,  or  the 


Virgin  Islands,  as  the  case  may  be,   in  the  succeeding  year,  on  any  approved 
projects,  and  if  unexpended  or  unobligated  at  the  end  of  such  year  is 
authorized  to  be  made  available  for  expenditure  by  the  Secretary  of  the 
Interior  in  carrying  on  the  research  program  of  the  Fish  and  Wildlife 
Service  in  respect  to  fish  of  material  value  for  sport  or  recreation. 


2.1   FEDERAL  AID  IN  WILDLIFE  RESTORATION  ACT  (PITTMAN- ROBERTSON  ACT) 

Act  of  September  2,  1937  (50  Stat.  917),  as  amended  (16  U.S.C. 

669-669b,  669c-669i) 

COOPERATION  OF  SECRETARY  OF  THE  INTERIOR  WITH  STATES:   CONDITIONS 

Section  1.   The  Secretary  of  the  Interior  is  authorized  to  cooperate 
with  the  States,  through  their  respective  State  fish  and  game  departments, 
in  wildlife-restoration  projects  as  hereinafter  set  forth;  but  no  money 
apportioned  under  this  Act  to  any  State  shall  be  expended  therein  until 
its  legislature,  or  other  State  agency  authorized  by  the  State  constitution 
to  make  laws  governing  the  conservation  of  wildlife,  shall  have  assented 
to  the  provision  of  this  Act  and  shall  have  passed  laws  for  the  con- 
servation of  wildlife  which  shall  include  a  prohibition  against  the 
diversion  of  license  fees  paid  by  hunters  for  any  other  purpose  than  the 
administration  of  said  State  fish  and  game  department,  except  that, 
until  the  final  adjournment  of  the  first  regular  session  of  the  legislature 
held  after  the  passage  of  this  Act,  the  assent  of  the  Governor  of  the 
State  shall  be  sufficient.  The  Secretary  of  the  Interior  and  the  State 
fish  and  game  department  of  each  State  accepting  the  benefits  of  this 
Act  shall  agree  upon  the  wildlife  restoration  projects  to  be  aided  in 
such  State  under  the  terms  of  this  Act  and  all  projects  shall  conform  to 
the  standards  fixed  by  the  Secretary  of  the  Interior. 


DEFINITIONS 

Sec.  2.   For  the  purposes  of  this  Act  the  term  "wildlife- restoration 
project"  shall  be  construed  to  mean  and  include  the  selection,  restoration, 
rehabilitation,  and  Improvement  of  areas  of  land  or  water  adaptable  as 
feeding,  resting,  or  breeding  places  for  wildlife.  Including  acquisition 
by  purchase,  condemnation,  lease,  or  gift  of  such  areas  or  estates  of 
interests  therein  as  are  suitable  or  capable  of  being  made  suitable 
therefor,  and  the  construction  thereon  or  therein  of  such  works  as  may 
be  necessary  to  make  them  available  for  such  purposes  and  also  including 
such  research  into  problems  of  wildlife  management  as  may  be  necessary 
to  efficient  administration  affecting  wildlife  resources,  and  such 
preliminary  or  incidental  costs  and  expenses  as  may  be  incurred  in  and 
about  such  projects;  the  term  "State  fish  and  game  department"  shall  be 
construed  to  mean  and  include  any  department  or  division  of  department 
of  another  name,  or  commission,  or  official  or  officials,  of  a  State 
empowered  under  its  laws  to  exercise  the  functions  ordinarily  exercised 
by  a.  State  fish  and  game  department. 


APPROPRIATIONS:   DISPOSITION  OF  EXPENDED  FUNDS 

Sec.  3.   An  amount  equal  to  all  revenues  accruing  each  fiscal  year 
(beginning  with  the  fiscal  year  1975)  from  any  tax  Imposed  on  specified 
articles  by  sections  4161(b)  and  4181  of  the  Internal  Revenue  Code  of 
1954  (26  U.S.C.  4161(b),  4181)  shall,  subject  to  the  exemptions  In 
section  4182  of  such  Code,  be  covered  Into  the  Federal  Aid  to  wildlife 
restoration  fund  in  the  Treasury  (hereinafter  referred  to  as  the  "fund") 
and  is  authorized  to  be  appropriated  and  made  available  until  expended 
to  carry  out  the  purposes  of  this  Act.   So  much  of  such  appropriation 
apportioned  to  any  State  for  any  fiscal  year  as  remains  unexpended  at 
the  close  thereof  is  authorized  to  be  made  available  for  expenditure  In 
that  State  until  the  close  of  the  succeeding  fiscal  year.   Any  amount 
apportioned  to  any  State  under  the  provisions  of  said  Act  which  is 
unexpended  or  unobligated  at  the  end  of  the  period  during  which  it  is 
available  for  expenditure  on  any  project  is  authorized  to  be  made  available 
for  expenditure  by  the  Secretary  of  the  Interior  in  carrying  out  the 
provisions  of  the  Migratory  Bird  Conservation  Act. 

APPORTIONMENT  OF  FUNDS:   EXPENSES  OF  SECRETARY 

Sec.  4.  (a)   So  much,  not  to  exceed  8  per  centum,  of  the  revenues 
covered  into  said  fund  In  each  fiscal  year  as  the  Secretary  of  the 
Interior  may  estimate  to  be  necessary  for  his  expenses  in  the  admin- 
istration and  execution  of  this  Act  and  the  Migratory  Bird  Conservation 
Act  shall  be  deducted  for  that  purpose,  and  such  sum  Is  authorized  to  be 
made  available  therefor  until  the  expiration  of  the  next  succeeding  ( 

fiscal  year,  and  within  sixty  days  after  the  close  of  such  fiscal  year 
the  Secretary  of  the  Interior  shall  apportion  such  part  thereof  as 
remains  unexpended  by  him,  if  any,  and  make  certificate  thereof  to  the 
Secretary  of  the  Treasury  and  to  the  State  fish  and  game  departments  on 
the  same  basis  and  in  the  same  manner  as  is  provided  as  to  other  amounts 
authorized  by  this  Act  to  be  apportioned  among  the  States  for  such 
current  fiscal  year.   The  Secretary  of  the  Interior,  after  making  the 
aforesaid  deduction,  shall  apportion,  except  as  provided  in  subsection 
(b)  of  this  section,  the  remainder  of  the  revenue  in  said  fund  for  each 
fiscal  year  among  the  several  States  in  the  following  manner:   Onedtialf 
in  the  ratio  which  the  area  of  each  State  bears  to  the  total  area  of  all 
the  States,  and  one-half  in  the  ratio  which  the  number  of  paid  hunting- 
license  holders  of  each  State  in  the  second  fiscal  year  preceding  the 
fiscal  year  for  which  such  apportionment  is  made,  as  certified  to  said 
Secretary  by  the  State  fish  and  game  departments,  bears  to  the  total 
number  of  paid  hunting  license  holders  of  all  the  States.   Such  appor- 
tionments shall  be  adjusted  equitably  so  that  no  State  shall  receive  less 
than  one-half  of  1  per  centum  nor  more  than  5  per  centum  of  the  total 
amount  apportioned.   The  term  fiscal  year  as  used  in  this  Act  shall  be  a 
period  of  twelve  consecutive  months  from  July  1  through  the  succeeding 
June  30,  except  that  the  period  for  enumeration  of  paid  hunting-license 
holders  shall  be  a  State's  fiscal  or  license  year. 


i 


(b)  One-half  of  the  revenues  accruing  to  the  fund  under  this  Act 
each  fiscal  year  (beginning  with  the  fiscal  year  1975)  from  any  tax  imposed 
on  pistols,  revolvers,  bows,  and  arrows  shall  be  apportioned  among  the 
States  in  prof)ortion  to  the  ratio  that  the  population  of  each  State  bears 
to  the  population  of  all  the  States:   Provided,  That  each  State  shall  be 
app>ortioned  not  more  than  3  per  centum  and  not  less  than  1  per  centum  of 
such  revenues  and  Guam,  the  Virgin  Islands,  American  Samoa,  and  the  Northern 
Mariana  Islands  shall  each  be  apportioned  one-sixth  of  1  per  centum  of 

such  revenues.   For  the  purpose  of  this  subsection,  population  shall  be 
determined  on  the  basis  of  the  latest  decennial  census  for  which  figures 
are  available,  as  certified  by  the  Secretary  of  Coouserce. 

(c)  The  amendments  made  by  subsections  (a)  and  (b)  of  this  section 
shall  take  effect  July  1,  1974. 


CERTIFICATION  TO  STATES:   ACCEPTANCE  BY  STATES: 
DISPOSITION  OF  FUNDS  NOT  ACCEPTED 

Sec.  5.   For  each  fiscal  year,  the  Secretary  of  the  Interior  shall 
certify  to  the  Secretary  of  the  Treasury  and  to  each  State  fish  and  game 
department  the  sum  which  he  has  estimated  to  be  deducted  for  administering 
and  executing  this  Act  and  the  Migratory  Bird  Conservation  Act  and  the 
sum  which  he  has  apportioned  to  each  State.   Any  State  desiring  to  avail 
itself  of  the  benefits  of  this  Act  shall  notify  the  Secretary  of  the 
Interior  to  this  effect  within  sixty  days  after  it  has  received  the 
certification  referred  to  in  this  section.   The  sum  apportioned  to  any 
State  which  fails  to  notify  the  Secretary  of  the  Interior  as  herein  provided 
is  authorized  to  be  made  available  for  expenditure  by  the  Secretary  of 
the  Interior  in  carrying  out  the  provisions  of  the  Migratory  Bird 
Conservation  Act. 


SUBMISSION  AND  APPROVAL  OF  PLANS  AND  PROJECTS:   SETTING  FUNDS  ASIDE: 
LIMITATION  ON  ADMINISTRATIVE  COSTS 

Sec.  6.  (a)  Any  State  desiring  to  avail  itself  of  the  benefits  of 
this  Act  shall,  by  its  State  fish  and  game  department,  submit  programs 
or  projects  for  wildlife  restoration  in  either  of  the  following  two  ways; 

(1)   The  State  shall  prepare  and  submit  to  the  Secretary  of  the 
Interior  a  comprehensive  fish  and  wildlife  resource  management  plan 
which  shall  insure  the  perpetuation  of  these  resources  for  the  economic, 
scientific,  and  recreational  enrichment  of  the  people.   Such  plan  shall 
be  for  a  period  of  not  less  than  five  years  and  be  based  on  projections 
of  desires  and  needs  of  the  people  for  a  period  not  less  than  fifteen 
years.   It  shall  include  provisions  for  updating  at  intervals  of  not 
more  than  three  years  and  be  provided  in  a  format  as  may  be  required  by 


the  Secretary  of  the  Interior.   If  the  Secretary  of  the  Interior  find* 
that  such  plans  conform  to  standards  established  by  him  and  approves 
such  plans,  he  may  finance  up  to  75  per  centum  of  the  cost  of  implementing 
segments  of  those  plans  meeting  the  purposes  of  this  Act  from  funds 
apportioned  under  this  Act  upon  his  approval  of  an  annual  agreement 
submitted  to  him. 

(2)   A  State  may  elect  to  avail  itself  of  the  benefits  of  this  Act  by 
its  State  fish  and  game  department  submitting  to  the  Secretary  of  the 
Interior  full  and  detailed  statements  of  any  wildlife-restoration  project 
proposed  for  that  State.   If  the  Secretary  of  the  Interior  finds  that 
such  project  meets  with  the  standards  set  by  him  and  approves  said 
project,  the  State  fish  and  game  department  shall  furnish  to  him  such 
surveys,  plans,  specifications,  and  estimates  therefor  as  he  may  require. 
If  the  Secretary  of  the  Interior  approves  the  plans,  specifications,  and 
estimates  for  the  project,  he  shall  notify  the  State  fish  and  game 
department  and  immediately  set  aside  so  much  of  said  fund  as  represents 
the  share  of  the  United  States  payable  under  this  Act  on  account  of  such 
project,  which  sum  so  set  aside  shall  not  exceed  75  per  centum  of  the 
total  estimated  cost  thereof. 

The  Secretary  of  the  Interior  shall  approve  only  such  comprehensive 
plans  or  projects  as  may  be  substantial  in  character  and  design  and  the 
expenditure  of  funds  hereby  authorized  shall  be  applied  only  to  such 
approved  comprehensive  wildlife  plans  or  projects  and  if  otherwise 
applied  they  shall  be  replaced  by  the  State  before  it  may  participate  in 
any  further  apportionment  under  this  Act.   No  payment  of  any  money 
apportioned  under  this  Act  shall  be  made  on  any  comprehensive  wildlife 
plan  or  project  until  an  agreement  to  participate  therein  shall  have 
been  submitted  to  and  approved  by  the  Secretary  of  the  Interior. 

(b)  If  the  State  elects  to  avail  itself  of  the  benefits  of  this  Act 
by  preparing  a  comprehensive  fish  and  wildlife  plan  imder  option  (1)  of 
subsection  (a)  of  this  section,  then  the  term  "project"  may  be  defined 
for  the  purposes  of  this  Act  as  a  wildlife  program,  all  other  definitions 
notwithstanding. 

(c)  Administrative  costs  in  the  form  of  overhead  or  indirect  costs 
for  services  provided  by  State  central  service  activities  outside  of  the 
State  agency  having  primary  jurisdiction  over  the  wildlife  resources  of 
the  State  which  may  be  charged  against  programs  or  projects  supported  by 
the  fund  established  by  section  3  of  this  Act  shall  not  exceed  in  any  one 
fiscal  year  3  per  centum  of  the  annual  apportionment  to  the  State. 


PAYMENT  OF  FUNDS  TO  STATES 

Sec  7  (a)  When  the  Secretary  of  the  Interior  shall  find  that  any 
oroiect'approved  by  him  has  been  conducted  or.  if  involving  research 
relating  to  wildlife,  is  being  conducted  in  compliance  with  said  plans 
and  specifications,  he  shall  cause  to  be  paid  to  the  proper  authority  of 
said  State  the  amount  set  aside  for  said  project.  The  Secretary  of  the 
Interior  may,  at  his  discretion,  from  time  to  time,  make  payments  on 
said  project  as  the  same  progresses;  but  these  payments,  including 
previous  payments,  if  any,  shall  not  be  more  than  the  United  States  pro 
rata  share  of  the  project  in  conformity  with  said  plans  and  specifications. 
If  a  State  has  elected  to  avail  itself  of  the  benefits  of  this  Act  by 
preparing  a  comprehensive  fish  and  wildlife  plan  as  provided  for  under 
option  (1)  of  subsection  (a)  of  section  6  of  this  Act  and  this  pla"  ^^s 
been  approved  by  the  Secretary  of  the  Interior,  then  the  Secretary  may, 
at  his  discretion,  and  under  such  rules  and  regulations  as  he  may  pre- 
scribe, advance  funds  to  the  State  for  financing  the  United  States  pro 
rata  share  agreed  upon  between  the  State  fish  and  game  department  and 
the  Secretary. 

(b)  Any  construction  work  and  labor  in  each  State  shall  be  performed 
in  accordance  with  its  laws  and  under  the  direct  supervision  of  the  State 
fish  and  game  department,  subject  to  the  inspection  and  approva  of  the 
Secretary  of  the  Interior  and  in  accordance  with  rules  and  regulations 
made  pursuant  to  this  Act.  The  Secretary  of  the  Interior  and  the  State 
fish  and  game  department  of  each  State  may  jointly  determine  at  what  times 
and  in  what  amounts  payments  shall  be  made  under  this  Act.  Such  payments 
shall  be  made  by  the  Secretary  of  the  Treasury,  on  warrants  drawn  by  the 
Secretary  of  the  Interior  against  the  said  fund  to  such  official  or 
officials,  or  depository,  as  may  be  designated  by  the  State  fish  and  game 
department  and  authorized  under  the  laws  of  the  State  to  receive  public 
funds  of  the  State. 

MAINTENANCE  OF  PROJECTS:  MANAGEMENT  ACTIVITIES: 
HUNTER  SAFETY  PROGRAM 

Sec.  8  (a)  Maintenance  of  wildlife-restoration  projects  established 
under  the  provisions  of  this  Act  shall  be  the  duty  of  the  States  in 
accordance  with  their  respective  laws.  Beginning  July  1.  1^45,  the  term 
"wildlife-restoration  project,"  as  defined  in  section  2  of  this  Act, 
shall  include  maintenance  of  completed  projects.  Notwithstanding  any 
other  provisions  of  this  Act,  funds  apportioned  to  a  State  under  this 
Act  may  be  expended  by  the  State  for  management  (exclusive  of  law  enforce- 
ment and  public  relations)  of  wildlife  areas  and  resources. 
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(b)  Each  State  may  use  the  funds  apportioned  to  it  under  Section  4b 
of  this  Act  to  pay  up  to  75  per  centum  of  the  costs  of  a  hunter  safety 
program  and  the  construction,  operation,  and  maintenance  of  public  target 
ranges,  as  a  part  of  such  program.  The  non-Federal  share  of  such  costs 
may  be  derived  from  license  fees  paid  by  hunters,  but  not  from  other 
Federal  grant  programs.  The  Secretary  shall  issue,  not  later  than  the 
120th  day  after  the  effective  date  of  this  subsection,  such  regulations 
as  he  deems  advisable  relative  to  the  criteria  for  the  establishment  of 
hunter  safety  programs  and  public  target  ranges  under  this  subsection. 


PAYMENT  OF  FUNDS  TO  AND  COOPERATION  WITH  PUERTO  RICO,  GUAM, 
AMERICAN  SAMOA,  THE  COMMONWEALTH  OF  THE  NORTHERN  MARIANA 
ISLANDS,  AND  TWE  VIRGIN  ISLANDS 

Sec.  8A.  The  Secretary  of  the  Interior  is  authorized  to  cooperate 
with  the  Secretary  of  Agriculture  of  Puerto  Rico,  the  Governor  of  Guam, 
the  Governor  of  American  Samoa,  the  Governor  of  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the  Governor  of  the  Virgin  Islands,  in  the 
conduct  of  wildlife-restoration  projects,  as  defined  in  section  2  of  this 
Act,  and  hunter  safety  programs  as  provided  by  section  8(b)  of  this  Act, 
upon  such  terms  and  conditions  as  he  shall  deem  fair,  just,  and  equitable, 
and  is  authorized  to  apportion  to  Puerto  Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana  Islands,  and  the  Virgin  Islands,  out 
of  the  money  available  for  apportionment  under  this  Act,  such  sums  as  he 
shall  determine,  not  exceeding  for  Puerto  Rico  one-half  of  1  per  centun, 
for  Guam  one-sixth  of  I  per  centim,  for  American  Samoa  one-sixth  of  I  per 
centum,  for  the  Commonwealth  of  the  Northern  Mariana  Islands  one-sixth 
of  1  per  centum,  and  for  the  Virgin  Islands  one-sixth  of  1  per  centum  of 
the  total  amount  apportioned,  in  any  one  year,  but  the  Secretary  shall 
in  no  event  require  any  of  said  cooperating  agencies  to  pay  an  amount  which 
will  exceed  25  per  centum  of  the  cost  of  any  project.  Any  unexpended  or 
unobligated  balance  of  any  apportionment  made  pursuant  to  this  section 
shall  be  available  for  expenditure  in  Puerto  Rico,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern  Mariana  Islands,  or  the  Virgin  Islands, 
as  the  case  may  be,  in  the  succeeding  year,  on  any  approved  project,  and 
if  unexpended  or  unobligated  at  the  end  of  such  year  is  authorized  to  be 
made  available  for  expenditure  by  the  Secretary  of  the  Interior  in  carrying 
out  the  provisions  of  the  Migratory  Bird  Conservation  Act. 

EMPLOYMENT  OF  PERSONNEL 

Sec.  9.  Out  of  the  deductions  set  aside  for  administering  and  executing 
this  Act  and  the  Migratory  Bird  Conservation  Act,  the  Secretary  of  the 
Interior  is  authorized  to  employ  such  assistants,  clerks,  and  other  persons 
in  the  City  of  Washington  and  elsewhere,  to  be  taken  from  eligible  lists 
of  the  Civil  Service;  to  rent  or  construct  buildings  outside  of  the  City 
of  Washington;  to  purchase  such  supplies,  materials,  equipment,  office 
fixtures,  and  apparatus;  and  to  incur  such  travel  and  other  expenses, 
including  purchase,  maintenance,  and  hire  of  passenger-carrying  motor 
vehicles,  as  he  may  deem  necessary  for  carrying  out  the  purposes  of  this 
Act. 
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RULES  AND  REGULATIONS 

Sec.  10.   The  Secretary  of  the  Interior  la  authorized  to  make  rulea 
and  regulations  for  carrying  out  the  provisions  of  this  Act. 

APPROPRIATIONS  -  "PERMANENT- INDEFINITE"  APPROPRIATIONS 
TO  FEDERAL  AID  IN  WILDLIFE  RESTORATION 

The  following  provision  Is  contained  In  Chapter  VII  (Interior  Department 
Appropriation  Act,  1951)  of  the  General  595,  Appropriations  Act,  1951; 
(6A  Stat.  693),  Sept.  6,  1950. 


"For  carrying  out  the  provisions  of  the  Act  of  September  2,  1937, 

as  amended  (16  U.S.C.  669-669J),  amounts  equal  to  the  sums  credited 

during  the  next  preceding  fiscal  year  and  each  fiscal  year  thereafter 
to  the  special  fund  created  by  said  Act." 
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Helena,  MT   59620 
December  10,  1991 


MEMORANDUM 


TO:       Don  Hyyppa 


FROM:      Bobbi  Balaz 

SUBJECT:   Federal  Aid  Information  re  SB  313  Study 

This  memo  and  attachments  contain  information  requested  in  your 
November  1,  1991,  memo  regarding  SB  313 — Recreational  User  Fee 
Study. 

III.  A.    Federal  Aid  Implications  of  Requiring  a  Water  Development 
Steunp 

The  Federal  Aid  in  Sport  Fish  and  Wildlife  Restoration  Acts  and  the 
Federal  Aid  program  rules  implementing  the  laws  would  prohibit 
requiring  hunters  and  anglers  to  purchase  a  water  development  stamp 
when  buying  a  state  hunting,  fishing,  or  waterfowl  (hunting) 
license.  In  order  to  purchase  hunting  and  fishing  licenses,  states 
may  not  require  persons  to  buy  other  licenses,  permits,  or  stamps 
such  as  for  water  development. 

Likewise,  the  rules  would  prohibit  including,  as  part  of  the  total 
cost  of  a  license,  an  earmarked  fee  designated  for  water 
development  projects  (unless  they  were  for  the  sole  purpose  of 
benefiting  the  sport  fish  restoration  program) .  This  may  only  be 
done  in  cases  such  as  the  river  restoration  portion  of  our  fishing 
license,  where  the  entire  benefit  of  the  fee  is  toward  the  agency's 
sport  fish  management  program. 

Federal  laws  and  rules  prohibit  "diversion"  of  hunting  and  fishing 
license  funds  for  any  purpose  other  than  the  administration  of  the 
fish  and  wildlife  agency.  Furthermore,  control  over  the  license 
funds  must  be  maintained  by  the  fish  and  wildlife  agency  director. 
See  highlighted  portions  of  the  attached  federal  laws  and  rules. 
The  issues  of  use  of  license  revenues  and  prohibition  against 


diversion  have  been  also  addressed  by  the  Montana  State  Legislature 
at  Sections  87-1-601,  87-1-701,  and  87-1-708,  MCA. 

Requiring  hunters  and  anglers  to  purchase  a  water  development  stamp 
would  likely  cause  problems  for  our  agency.  The  U.S.  Fish  and 
Wildlife  Service  (USFWS)  is  likely  to  determine  that  a  diversion  of 
license  funds  would  occur  as  a  result  of  this.  The  penalty  for 
diversion  of  state  license  funds  is  that  our  agency  could  lose 
nearly  $9  million  annually  in  Federal  Aid  in  Sport  Fish  and 
Wildlife  Restoration  program  funds. 

Current  Federal  Aid  requirements  do  not  address  state  boat 
registration  or  other  fees.  However,  there  has  been  some  recent 
discussion  regarding  a  possible  future  amendment  of  the  Sport  Fish 
Restoration  Act  to  subject  state  boating  revenues  to  the  same 
restrictions  and  requirements  as  state  fishing  license  revenues. 

III.  B.    Nvuttbers  and  Prices  of  Hunting  and  Fishing  Licenses  Sold 

There  are  several  ways  to  look  at  this  question.  One  method  may  be 
more  appropriate  for  your  purpose  than  the  other.  As  long  as  you 
do  not  combine  information  from  the  two,  either  would  be 
acceptable. 

a.  For  license  year  1989  (March  1,  1989,  through  February  28, 
1990),  there  were  255,333  paid  hunting  license  holders  and 
375,222  paid  fishing  license  holders.  (See  attached 
information. ) 

b.  For  license  year  1990  (March  1,  1990,  through  February  28, 
1991),  total  license  revenues  were  $19.5  million.  The  various 
prices  of  the  license  and  numbers  sold  are  indicated.  (See 
attached  information.)  The  numbers  of  licenses  sold  would  be 
higher  than  the  number  of  persons  to  whom  licenses  were  sold, 
because  the  same  person  sometimes  purchases  more  than  one 
license. 

VI.  A.     Dinqell-Johnson  (Federal  Aid  in  Sport  Fish  Restoration 
Account)  Information 

1.    D-J  Apportionments 

The  Department  was  apportioned  $4,506,996  in  Federal  Aid  in 
Sport  Fish  Restoration  Program  funds  for  FFY  91,  and  $4.2 
million  for  FFY  90.  [Note:  The  program  is  often  referred  to 
as  Dingell-Johnson  (D-J) .  It  is  also  sometimes  referred  to  as 
Wallop-Breaux,  because  a  large  portion  of  the  total  Sport  Fish 
Restoration  funds  are  directly  attributable  to  new  sources  of 
revenues  added  to  the  fund  since  1984  as  a  result  of  the 
Wallop-Breaux  Amendment  to  the  Sport  Fish  Restoration  Act. 
For  the  purpose  of  this  analysis  and  almost  any  other 


analysis,  it  is  more  accurate  to  refer  to  the  funding  as  Sport 
Fish  Restoration  or  Dingell -Johnson,  rather  than  Wallop- 
Breaux. ] 

Allocation  of  D-J  Funding 

The  Legislature  has  authorized  the  agency  to  spend  D-J  funds 
for  both  operations  and  capital  construction  projects. 
Attached  is  information  that  provides  an  overview  of  how  D-J 
funds  were  utilized  by  the  agency  in  1991.  The  dollars  match 
the  $4.2  million  noted  above  for  FFY  90.  Project  costs  do  not 
include  required  state  matching  funds.  (For  every  three 
dollars  in  federal  funds  spent,  at  least  one  matching  state 
dollar  must  also  be  spent.) 

Please  let  me  know  if  you  intend  to  distribute  this 
information  externally.  Perhaps  I  can  refine  it  or  make  a  few 
changes  to  better  adapt  it  to  your  needs. 

Eligible  Uses  of  D-J  Funding 

Sections  of  the  Federal  Aid  Program  Rules  that  address 
eligible  and  ineligible  uses  of  D-J  funds  are  highlighted. 
Following  are  several  examples  of  the  types  of  projects  that 
can  be  funded  in  a  manner  that  meets  Federal  Aid  requirements 
of  benefitting  the  sport  fish  restoration  program,  while 
potentially  assisting  in  the  water  development  effort. 

Over  the  past  several  years,  the  department  has  been  using  D-J 
funds  for  several  dam-related  sport  fish  restoration  projects 
approved  by  the  1989  Legislature.  USFWS  approval  was  received 
for  a  Bearpaw  Dam  Engineering  Study  ($75,000  D-J  and  $25,000 
state  license  funds),  and  for  the  Cherry  Creek  Dam  Feasibility 
Study  ($50,000  D-J  and  $50,000  license  funds).  The  1989 
Legislature  also  approved  our  request  to  repair  or  remove  the 
Clearwater  Fish  Barrier  ($75,000  D-J  and  $25,000  license),  but 
this  has  not  yet  been  submitted  to  the  USFWS  for  approval. 

In  Utah,  the  department  has  used  D-J  funding  to  acquire 
conservation  pools.  By  maintaining  specified  water  levels  or 
acre-feet  in  reservoirs,  water  needed  for  fisheries  management 
purposes  is  guaranteed.  One  method  is  to  buy  water,  through 
a  conservation  pool,  outright.  This  involves  a  contract  with 
an  irrigation  company,  which  could  not  draw  water  down  below 
a  certain  level  or  the  fish  and  wildlife  agency  would  "lose 
control"  of  the  federally-funded  project  benefits  and  a 
diversion  of  funds  would  result.  This  involves  a  perpetual 
acquisition  of  the  conservation  pool,  although  it  would  be 
possible  to  negotiate  for  specified  long-term  time  period. 

Utah  also  has  undertaken  dam  renovation  projects,  where  dam 
levels  are  raised  or  dams  are  repaired  for  irrigation 
companies.  Federal  funds  are  used  to  repair  or  increase  the 
height  of  the  dams  in  exchange  for  specified  acre-feet  of 


water  (conservation  pools)  to  remain  in  the  reservoir.  Values 
are  assigned,  in  terms  of  the  cost  to  renovate  compared  to  the 
value  of  the  water  to  the  fisheries  resource. 

From  these  examples  it  is  clear  that  the  agency  may  determine 
it  is  important  for  its  sport  fish  restoration  program  to 
expend  Federal  Aid  funds  for  certain  types  of  dam-related 
projects.  However,  as  noted  earlier,  all  of  our  Federal  Aid 
funding  would  potentially  be  jeopardized  by  requiring  the 
purchase  of  a  water  development  steunp  by  hunters  or  anglers. 

If  you  have  any  questions  or  need  further  information,  please  let 
me  know  and  I'd  be  happy  to  furnish  it  to  you. 

Enclosures 

cc:   Mott 

sb313.don 
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department,  then  the  use  of  this  money  must  be  limited  in  the  manner, 
method,  and  amount  to  those  uses  that  do  not  result  in  a  violation. 

(6)  Money  received  from  the  collection  of  license  drawing  applications  is 
not  subject  to  the  deposit  requirements  of  17-6-105.  The  department  shall 
deposit  license  drawing  application  money  within  a  reasonable  time  after 
receipt. 

87-1-601.    (Effective  March  1,  1992)  Use  of  flsh  and  game  money.  (1) 

(a)  Except  as  provided  in  subsection  (7),  all  money  collected  or  received  from 
the  sale  of  hunting  and  fishing  licenses  or  permits,  from  the  sale  of  seized 
game  or  hides,  or  from  damages  collected  for  violations  of  the  fish  and  game 
laws  of  this  state,  from  appropriations,  or  received  by  the  department  from 
any  other  state  source  mxist  be  turned  over  to  the  state  treasurer  and  placed 
by  him  in  the  stete  special  revenue  fund  to  the  credit  of  the  department 

(b)  Any  money  received  from  federal  sources  must  be  deposited  in  the 
federal  special  revenue  fund  to  the  credit  of  the  department. 

(c)  All  interest  earned  on  money  from  the  following  sources  must  be  placed 
in  the  stete  special  revenue  fund  to  the  credit  of  the  department: 

(i)   the  general  license  account; 
(ii)  the  license  drawing  account; 

(iii)  accounte  esteblished  to  administer  the  provisions  of  87-1-246, 
87-1-258,  87-1-605,  87-2-412,  87-2-722,  and  87-2-724;  and 

(iv)  money  received  from  the  sale  of  any  other  hunting  and  fishing  license. 

(2)  That  money  must  be  exclusively  set  apart  and  made  available  for  the 
payment  of  all  salaries,  per  diem,  fees,  expenses,  and  expenditures  authorized 
to  be  made  by  the  department  under  the  terms  of  this  title.  That  money  must 
be  spent  for  those  purposes  by  the  department,  subject  to  appropriation  by 
the  legislature. 

(3)  Any  reference  to  the  fish  and  game  fund  in  this  code  means  fish  and 
game  money  in  the  stete  special  revenue  fund  and  the  federal  special  revenue 

fund. 

(4)  Except  as  provided  in  subsection  (7),  all  money  collected  or  received 
from  fmes  and  forfeited  bonds,  except  money  collected  or  received  by  a  jxistice's 
court,  relating  to  violations  of  stete  fish  and  game  laws  under  Title  87  must 
be  deposited  by  the  stete  treasurer  and  credited  to  the  department  in  a  stete 
special  revenue  fund  account  for  this  purpose.  Out  of  any  fme  imposed  by  a 
court  for  the  violation  of  the  fish  and  game  laws,  the  coste  of  prosecution  must 
be  paid  to  the  county  where  the  trial  was  held  in  any  case  in  which  the  fine  is 
not  imposed  in  addition  to  the  coete  of  prosecution. 

(5)  Money  received  by  the  department  from  the  sale  of  svirplus  real 
property;  exploration  or  development  of  oil,  gas,  or  mineral  deposite  from 
lands  acquired  by  the  department  except  royalties  or  other  compensation 
based  on  production;  and  from  leases  of  interests  in  department  real  property 
not  contemplated  at  the  time  of  acquisition  must  be  deposited  in  an  account 
within  the  nonexpendable  trust  fund  of  the  stete  treasury.  The  interest 
derived  from  the  fund,  but  not  the  principal,  may  be  used  only  for  the  purpose 
of  operation,  development,  and  maintenance  of  real  property  of  the  depart- 
ment, and  only  upon  appropriation  by  the  legislature.  If  the  xise  of  money  as 
set  forth  in  this  section  would  result  in  violation  of  applicable  federal  laws  or 
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state  statutes  specifically  nmning  the  department  or  money  received  by  the 
department,  then  the  use  of  this  money  must  be  limited  in  the  manner, 
method,  and  amount  to  those  uses  that  do  not  re8\tlt  in  a  violation. 

(6)  Money  received  from  the  collection  of  license  drawing  applications  is 
not  subject  to  the  deposit  requirements  of  17-6-105.  The  department  shall 
deposit  license  drawing  application  money  within  a  reasonable  time  after 
receipt. 

(7)  Money  collected  or  received  fi?om  fines  or  forfeited  bonds  for  the 
violation  of  77-1-801,  77-1-806,  or  rules  adopted  under  77-1-804  must  be 
deposited  as  follows: 

(a)  60%  in  an  account  for  use  by  the  depiartment  for  the  enforcement  of 
77-1-801,  77-1-806,  and  rules  adopted  under  77-1-804;  and 

(b)  50%  in  the  state  lands  recreational  use  account  established  by 
77-1  -808  for  use  by  the  department  of  state  lands  in  the  management  of  state 
lands. 

HUtory:  En.  Sec  21,  Ch.  193,  L.  19Z1;  r»«n.  Sec  3870,  RC.M.  1921;  amd.  Sec  32,  Ch. 
69,  L.  1927;  omd.  Sec  1,  Ch.  63,  L.  1933;  amd.  Sec  2,  Ch.  114,  L.  1946;  und.  Sec  169,  Ch. 
147,  L.  1963;  amd.  Sec  17,  Ch.  611,  U  1973;  amd.  Sec  13,  Ch.  417,  U  1977;  RC.M.  1947, 
26-121;  amd.  Sec  2,  Ch.  640,  L,  1979;  amd.  Sec  1,  Ch.  388,  I^  1961;  amd.  Sec  46,  Ch.  281. 
L.  1963;  amd.  Sec  62,  Ch.  667,  L.  1967;  amd.  Sec  1.  Ch.  41,  L.  1991;  amd.  Sec  3,  Ch.  339, 
L.  1991;  amd.  Sec  10,  Ch.  609,  U  199L 

Compiler'!  Comment* 

1991  Amendments:  Chapter  41  injerted 
(IXc)  regarding  diapoeition  of  interest  earned 
on  certain  acoounta;  and  made  iriinnr  changes 
in  style.  Amendment  effective  January  1, 
1992. 

Chapter  339  inserted  (6)  excepting  money 
received  from  license  drawing  applications 
fTDto  requirements  of  17-6-105;  and  made 
minor  changes  in  style.  Amendment  effective 
April  4,  1991. 

Chapter  609  at  beginning  of  (1)  and  (4) 
inserted  exception  clause;  in  (4),  near  end  of 
first  sentence  after  'department',  deleted  'of 
fish,  wildlife,  and  parks';  and  inserted  (7) 


regarding  allocation  of  fine*  or  forfeited  bonds 
collected  for  violation*  of  77-1-801,  77-1-806, 
cr  rule*  adopted  under  77-1-804.  Amendment 
effective  March  1,  1992. 

Applicability.  Section  22,  Ch.  609,  L. 
1991,  provided:  'On  passage  and  approval  of 
[this  act],  the  board  of  land  commissioners 
shall  commence  proceedings  to  adopt  rules  to 
be  effective  March  1, 1992.  The  department  of 
state  lands  and  the  department  of  fish, 
wildlife,  and  parks  shall  """""»""»  proceed- 
ing* and  arrangements  necessary  to  establish 
a  recreational  use  license  to  be  effective  March 
1,  1992.'  Approved  April  24,  1991. 


87-1-602.  Payment  of  salaries,  per  diem,  and  expenses.  All  salaries, 
per  diem,  expenses,  and  claims  incurred  by  the  department  or  a  {jerson 
appointed  or  employed  by  it  shall  be  paid  out  of  fish  and  game  moneys  in  the 
genered  fund,  the  federal  sp>ecial  revenue  fund,  the  state  special  revenue  fund, 
or  other  applicable  fund  upon  warrants  properly  drawn  on  those  funds. 

History;  En.  Sec  23,  Ch.  193,  L.  1921;  re-en.  Sec  3672,  RCJVL  1921;  re-en.  Sec  3672. 
RCJVL  1936;  amd.  Sec  17,  Ch.  97,  I^  1961;  amd.  Sec  18,  Ch.  611,  U  1973;  amd.  Sec  13, 
Ch.  417,  L.  1977;  RCM.  1947,  26-123;  amd.  Sec  1,  Ch.  48,  L.  1979;  amd.  Sec  46,  Ch.  281. 
U196a 

87-1-603.  Payments  to  counties  for  department-owned  land  — 
exceptions.  Before  November  30  of  each  year,  the  treasurer  of  each  county 
in  which  the  department  owns  any  land  shall  describe  the  land,  state  the 
number  of  acres  in  each  parcel,  and  request  the  drawing  of  a  warrant  to  the 
county  in  a  sum  equal  to  the  amount  of  taxes  which  would  be  payable  on 
county  assessment  of  the  property  were  it  taxable  to  a  private  citizen.  The 
director  shall  approve  or  disapprove  the  request.  The  director  may  disapprove 
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w  ;.  a  request  only  if  he  finds  it  t« 
W/  disapproves  a  request,  he  si 
* ..  ^^leasons  for  the  disapproval  U 
i^  the  director  approves  a  re 
^?who  shall  draw  a  warrant  p« 
^i«quest  and  shall  send  the  ■« 
T^^^^Miyable  out  of  any  funds  to  t 
JlS'parks.  No  payment  may  be  i 
(J^less  than  100  acres.  No  payn 
"  the  department  for  game  or  1 
acquired  and  managed  for  tl 
^'.    HlstoiT:  En.8ecl,Ch.l,L. 
L.  I97S;  amd.  Sec  13,  Ch.  417,  U 
.amd.  8m.  1.  Ch.  486,  U  1967. 
■V . 

87-1-604.   AuthorizatU 

?'jkt  "The  county  commissioners 

;'■  87-1-603  may  allocate,  in  su 

■  „-  funds  to  any  school  district  ii 

any  depmrtment  lands.  Anj 

i      made  to  school  districts  sha 

t.'f   HUtoiy:   En.  Sec  2,  Ch.  1, 1 


87-1-605.  Fees  used  t 

dollar  of  the  fee  for  Class  A  i 

.,"   .nonresident  5-day  fishing  li< 

'  ,  y  fishing  license  shall  be  use 

^''  \  maintenance  of  fishing  aca 

land  deemed  necessary  to  p 

"tx       (2)  TTie  amount  of  fun 

,.  \  tenance  may  not  exceed  2S 

■  ',,-^  section.  The  funds  raised  u 

i,  : .  funds  or  soxirces  of  funds  c\ 

^'!'  "'fishing  accesses,  stream,  ri' 

ItJ '  Isary  to  provide  recreationa 

.K  "nie  naoneys  used  for  operai 

i  ffxoly  for  these  purposes  on  1 

f  i^)ril30,1974. 

'■\4K{  Hlatoryi  Ea.  Sec  3,  Ch.  4« 

"  awL  Sm.  1,  Ch.  461. 1.  1981;  ai 

^^  .|jB7-l-606.*Fee  llmitat 

;  .7  mare  than  one  license  unde 
assessment  for  initial  fees 
person  may  not  exceed  the 
n^HlstoiTi  Ea.  Sec  49,  Ch.  6 

' ,  87-1-607  through  87-1 

87-1-610.   (Temporary) 
rights  —  general  spend 
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be  expended  or  retained  according  to  the  written  agreement    conta-act 
authorization,  or  terms  of  the  gift,  donation,  grant,  ^^S^'^^;'""  °^  ^«"^"" 
S^Sg  money  to  the  fish  and  wUdlife  mitigation  trust  fund. 
HUtory:   En.  Sec.  4,  Ch.  446,  U  1987. 

ft7-l-615     Investment  of  fish  and  wildlife  mitigation  trust  fund. 

TK.  fishind  wUd^S  mitigation  trust  fund  must  be  invested  and  managed  by 
Si  EotToflnvestoentf  as  part  of  the  unified  investment  program  in  a 

separate  investment  fund. 

HUtory:   En.  S«c  6,  Ch.  446,  U 1987. 


Part  7 


State-Federal  Relationships 


:f 


«7  1.70L   Assent  to  DingeU^ohnson  bill.  The  «>'ig^««  °f '^^  ,"°i**J 
whStSamongotherthin«s,pn>videdthat;nomoneyapporUonedm^^^ 

£^.tSir:oTotEl-^^^^^^ 

E  s^l  include  pr^ybition  against  the  dive«ion  of  l--«^^^^J 

£-=rtLe"^i^str.^:;^s^^ 

S  in'^rTct  of  congress  a«  collected  in  part  from  the  ^^^^^^ttTon^. 
and  will  not  be  returned  to  the  state  of  Montana  except  the  stateof  Montan^ 
does  assent  to  this  act;  now,  therefore,  the  state  of  Montana  Joes  as^nt  to 
L  provisions  of  said  act  of  congress  which  is  ^f^^^^^  ^°^T^ 
DingeUJohnson  bill,  but  such  assent  is  with  the  express  res^aUons 
enumerated  in  87-1-701  through  87-1-703.  The  state  of  ^°^'^^^''^;^ 
the  passage  of  87-1-701  thn>ugh  87-1-703  or  by  the  «>nsent  h^m  giv^^ 
sur^Jio  the  congress  of  the  United  States  or  f^y 'iepartaent  of  the 
government  of  the  United  Stetes  any  of  those  "ghts  which  are  ^^med  by  ^ 
JLple  of  the  state  of  Montena  or  the  state  of  Montana  «^d  which  are 
SZanteed  to  them  by  the  9th  and  10th  amendments  to  the  c^^^^'>^  ^ 
Reunited  States,  nor  shaU  87-1-701  through  87-1-703  m  any  manner  or  at 
all  be  construed  or  held  to  be  the  state  of  Montana's  consent  to  amending  the 
constitution  of  the  United  Stetes  in  any  manner  or  at  all  ^l^i'^J^;*'."^^/ 
The  tide  to  all  lands  acquired  under  the  provisions  of  87-1-701  through 
87-1-703  for  fish  restoration  and  management  projects  and  projects  con- 
structed thereon  shall  be  and  remain  in  the  steto 
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Birdfi  from  Drainage  and  Other  Causes  by  the  Acquisition  of  Areas  of  T-wnd 
and  of  Water  to  Furnish  in  Perpetuity  Reservations  for  the  Adequate  ftotec- 
tion  of  Such  Birds;  and  Authorizing  Appropriations  for  the  Establishment  of 
Such  Areas,  Their  Maintenance  and  Improvement  and  for  Other  Purposes', 
reserving,  however,  to  the  state  of  Montana  full  and  complete  jurisdiction  and 
authority  over  all  such  areas  not  incompatible  with  the  administration, 
maintenance,  protection,  and  control  thereof  by  the  United  States  under  the 
terms  of  said  act  of  congress. 

HUtory:  En.  Sec  1,  Ch.  227,  U 19S3;  RCJVL 1947, 2»-1106J.  .  ^ 


tn 


87-1-708.  Assent  to  Pittman-Robertson  Act  —  authority  of  depart- 
ment. (1)  The  congress  of  the  United  States  having  passed  an  act  which  was 
approved  on  September  2,  1937,  and  which  is  known  as  50  Federal  Statutes 
917  of  the  acts  of  congress,  wherein  it  is,  among  other  things,  provided  that 
'no  money  apportioned  under  this  chapter  to  any  state  shall  be  expended 
therein  until  its  legislature  or  other  state  agency  authorized  by  the  state 
constitution  to  make  laws  governing  the  conservation  of  wildlife  shall  have 
assented  to  the  provisions  of  this  chapter  and  shall  have  passed  laws  for  the 
conservation  of  wildlife,  which  shedl  include  a  prohibition  agednst  the  diver- 
sion of  license  fees  paid  by  hunters  for  any  other  pxirpose  than  the  administra- 
tion of  said  department',  and  since  the  moneys  referred  to  in  the  act  of 
congress  eu-e  collected  in  part  from  the  hunters  of  this  state  and  will  not  be 
returned  to  the  state  of  Montana  except  the  state  of  Montana  does  assent  to 
the  act,  now,  therefore,  the  state  of  Montana  does  assent  to  the  provisions  of 
said  act  of  congress  which  is  commonly  known  as  the  Pittman-Robertson  bill, 
but  such  assent  is  with  the  express  reservations  enumerated  in  this  section, 
87- 1  -709,  and  87- 1-7 10.  The  state  of  Montana  does  not  by  the  passage  of  these 
sections  or  by  the  consent  herein  given  surrender  to  the  congress  of  the  United 
States  or  any  department  of  the  government  of  the  United  States  any  of  those 
rights  which  are  retained  by  the  people  of  the  state  of  Montana  or  the  state 
of  Montana  fuid  which  are  guaranteed  to  them  by  the  9th  and  10th  amend- 
ments to  the  constitution  of  the  United  States,  nor  shall  this  section,  87-1-709, 
and  87-1-710  in  any  manner  or  at  all  be  construed  or  held  to  be  the  state  of 
Montana's  consent  to  amending  the  constitution  of  the  United  States  in  any 
manner  or  at  all  relative  to  its  rights.  Provided,  however,  that  nothing  herein 
shall  be  construed  as  giving  consent  to  the  purchase  or  acquisition  of  lands 
by  the  United  States  or  by  any  of  its  departments  or  officers  for  establishing 
migratory  bird  semctuaries  under  the  Migratory  Bird  Conservation  Act  of  the 
United  States  or  otherwise  and  that  the  title  to  all  lands  acquired  under  the 
provisions  of  this  section,  87-1-709,  and  87-1-710  for  wildlife  projects  and 
projects  constructed  thereon  shall  be  and  remain  in  the  state  of  Montana. 

(2)  The  department  is  hereby  authorized  to  perform  such  acts  as  may  be 
necessary  to  the  establishment  and  conduct  of  wildlife  projects  as  defined  and 
authorized  by  said  act  of  congress,  provided  every  project  initiated  under  the 
provisions  of  this  section,  87-1-709,  and  87-1-710  shall  be  under  the  super- 
vision of  the  department,  and  no  laws  or  rules  or  regulations  shall  be  passed, 
made,  or  established  governing  the  game  or  fur-bearing  animals  or  the  taking 
or  capturing  of  the  same  in  any  such  projects  except  they  be  in  conformity 
with  the  laws  of  the  state  of  Montana  or  rules  promulgated  by  the  department. 
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The  title  to  all  landa  acquired  or  project*  created  from  lands  purchased  or 
acquired  by  deed  or  gift  shall  vest  in,  be,  and  remain  in  the  state  of  Montana 
and  thwll  be  operated  and  maintained  by  it  in  accordance  with  the  laws  of  the 
•tate  of  Montana.  The  department  shall  have  no  power  to  accept  benefits 
unless  the  projects  created  or  established  shall  wholly  and  permanently 
belong  to  the  state  of  Montana,  except  as  provided  in  87-1-709.  Nothing 
contained  herein  shall  prevent  the  department  from  entering  into  cooperative 

'.7-„<.      agreements  on  federally  owned  lands  as  provided  for  herein. 

^  Hlrtoryj   a)En.  S«^  L  Ch.  167,  L.  IMl;  S«x  26-1122,  RC.M.  1M7;  (2)En.  Sec  2,  Ch. 

167  L,  19CU  "ind-  *oc.  1,  Ch.  80,  L  1961;  amd.  Sec.  13,  Ch.  417,  U  1977;  Sec.  26-1123, 
ILCM.  1M7;  ROM.  1947,  26-1122,  28-1123. 

87-1-709.   Cooperation  with  United  States  for  wildlife  restoration. 

The  department,  in  the  name  of  the  state  and  with  the  approval  of  the 
governor,  shall  have  the  power  to  enter  into  the  cooperative  agreements  on 
federally  owned  lands  with  the  government  of  the  United  States  or  some 
department  or  bia^au  thereof  or  with  an  individual  or  individuals,  private 
corporations,  or  partnerships  for  the  purpose  of  carrying  on  any  wildlife 
restoration  project  and  established  under  the  provisions  of  said  Httman- 
Robertson  Act  of  the  congress  of  the  United  States  and  shall  have  the  power 
to  acquire  by  purchase,  either  for  cash  or  upon  installments,  or  lease  or  by  gift 
or  devise,  either  individually  or  in  conjunction  with  the  government  of  the 
United  States  or  some  department  or  bureau  thereof,  such  lands  or  other 
property  or  interests  therein  as  may  be  necessary  for  the  purpose  of  carrying 
on  any  wildlife  restoration  project  created  and  established  under  the 
provisions  of  said  Httman-Robertson  Act  of  the  congress  of  the  United  States. 
TTie  state  of  Montana  does  reserve  to  itself,  acting  through  its  legislature,  the 
right  to  direct  the  department  to  abandon  any  wildlife  restoration  projects 
CTeated  and  established  as  the  state  of  Montana  may  in  its  judgment  think 
proper,  provided  the  department  shall  have  no  power  to  exercise  the  right  of 
eminent  domain  to  condemn  or  acquire  property  under  87-1-708  through 
87-1-710. 

HIatory:   En.  Sec.  3,  Ch.  167, 1.  IMl;  amd.  Sec  2,  Ch.  80,  U  1961;  amd.  Sec  13,  Ch. 
4n,  U  1977;  ROM.  1947,  26-1124. 

-  $;  87-1-710.  Use  of  hunters'  Ucense  fees  for  dep>artment  pvirposes 
only.  In  accordance  with  the  other  requirement  of  said  act  of  congress,  it  shall 
.  be  the  law  of  this  state,  so  long  as  this  assent  shall  be  unrepealed,  that  no 
~  licmsa  fees  paid  by  himters  in  the  state  of  Montana  shall  be  used  or  tjkpn  for 
'4-  my  oiher  purpose  than  the  administration  and  use  of  the  department, 
n"*^      Hlstonrt   En.  Sec  4,  Ch.  167,  L  1941;  RC_M.  1947,  26-1128. 

f-i    87-1-71L   Acquisition  of  land  by  United  States  for  bison  and  other 

big  same  animals.  Consent  of  the  state  of  Montana  is  given  to  the  acquisition 

by  th«  United  States  by  pnirchase,  gift,  devise,  or  lease  of  such  areas  of  land 

_  or  water  or  of  land  and  water  in  section  31,  township  18  north,  range  20  west, 

^-    ..    Lake  County,  Montana,  and  section  36,  township  18  north,  range  21  west, 

Ip-       Sanders  County,  Montana,  excepting  the  Northern  Pacific  railway  and  state 

-?■■  i      ot  Mnntjinw  lands  within  said  sections,  as  the  United  States  may  deem 

'  necessary  for  the  establishment  of  an  exhibition  park  for  bison  and  other  big 
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60-3-101 


HIGHWAYS  AND  TRANSPORTATION 


20 


60-3-301. 
60-3-302. 
60-3-303. 
60-3-304. 


Part   3  —  Footpaths  and  Bicycle  Trails 

Short  title. 

Bicycle  trail  defined. 

Footpaths  and  bicycle  trails  to  be  established  —  funding. 

Duties  of  department  of  transportation. 


Chapter  Cross-References 

Highway  revenue  nondiversion,  Art.  VIII, 
sec.  6,  Mont.  Const. 

Coal  severance  tax  revenues  —  allocation 
to  highway  reconstruction  trust  fund  account, 
15-35-108. 

Public  contractor's  fees  and  tax,  Title  15, 
ch.  50. 

Gasoline  and  vehicle  fuels  taxes.  Title  15, 
ch.  70. 

License  tax  on  vehicles  propelled  by  li- 
quified petroleum  gas.  Title  15,  ch.  71. 


Deposit  of  gas  and  oil  royalties  from 
federal  government  in  highway  account, 
17-3-201. 

Budgeting  and  appropriations,  Title  17, 
ch.  7. 

Special  property  tax  applications  —  cus- 
tom combines,  61-10-130. 

Acceptance  of  gift  of  lands  to  state, 
77-1-213. 

Coal  Board  gremts  for  certain  highway  con- 
struction, repair,  and  maintenance,  90-6-205. 

Coal  £u-ea  highway  reconstruction  pro- 
gram, 90-6-210. 


Part   1 


Federal-Aid  Funds 


Part  CrosB-Rcferences 

Authority  to  contract  for  road  work  when 
federal  funds  involved,  7-14-4108. 


60-3-101.  Assent  to  federal  law.  (1)  The  legislature,  foj  and  on  behalf 
of  the  state,  assents  to  the  provisions  of  Title  23,  U.S.C. 

(2)  The  department  may,  for  and  on  behalf  of  the  state,  enter  into  all 
contracts  and  agreements  with  the  United  States  or  any  officer,  department, 
or  bureau  thereof  relating  to  the  construction,  reconstruction,  repair,  and 
maintenance  of  highways  in  the  state. 

(3)  The  department  may  make  all  rules  necessary  to  comply  with  the 
provisions  of  the  laws  assented  to  and  all  other  laws  granting  aid  for  public 
highways  and  to  obtain  for  the  state  the  full  benefits  of  such  laws. 

(4)  The  department  may  do  all  other  things  necessary  or  required  to  carry 
out  fully  the  cooperation  contemplated  by  the  acts  of  congress  assented  to. 

History:  En.  Sec.  4-101,  Ch.  197,  L.  1965;  amd.  Sec.  71,  Ch.  316,  L.  1974;  RC.M.  1947, 
32-2401;  amd.  Sec.  7,  Ch.  23,  L.  1979. 

CrosB-References 

Adoption  and  publication  of  rules.  Title  2, 
ch.  4,  part  3. 

60-3-102.    Purposes.  The  purposes  of  60-3-102  through  60-3-105  are  to: 
(1)    promote  the  safety,  convenience,  and  enjoyment  of  travel  on  and 
protection  of  the  public  investment  in  the  highways  of  this  state; 


21 


DisTRinrjT 

OF 


(2)  restore,  preserve,  and 
of  and  adjacent  to  the  high^a; 

(3)  entitle  the  state  to  vr.c. 
the  United  States  under  Tiilc 

History:   En.  Sec.  1,  Ch.  2*8, 
32-2422. 

CroBB-ReferenceB 

Glacier  National  Park,  2-1-205, 


60-3-103.    F*urposes  fuv 

department  may  expend  f^«d 
for  the  following  purposes; 

(1)  landscape  and  roads 
federal-aid  highways  of  thi*  s 

(2)  acquisition  of  interest: 
for  the  restoration,  preserv^ti 
to  the  highways;  and 

(3)  acquisition  and  devtln 
recreation  areas  and  saraCa 
federal-aid  highway  rights-if 
traveling  public. 

History:  En.  Sec.  2,  Ch.  248, 
32-2423;  amd.  Sec.  8,  Ch.  23,  L.19 

Cross-References 

F\irposes  for  which  property' 
60-4-103. 

60-3-104.   Extent  of  in 

the  fee  simple  or  any  lest,;: 
reasonably  necessary  to  .u 
60-3-105.  Acquisition  may  Vt 
History:  En.  Sec.  3,  Ch.  2i3 
32-2424. 

CrosB-References 

Acquisition  and  disposition  ^f 
Title  60,  ch.  4,  part  1. 

60-3-105.    Expenditure 

nonmatching  funds  author; 

authority  granted  by  60-3-1 

History:    En.  Sec.  4,  Ch.  28 

32-2425;  amd.  Sec.  9,  Ch.  23,  L-i 
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(2)   restore  preserve,  and  enhance  scenic  beauty  withi»  the  right-of-way 
°'T3?  »tTth:stletSrei;;and expend the30*non„,a..hin6funds from 

^2-'^'^-  Cession   and  retrocession  of  jurisdiction 

over  Blackfeet  highway,  2-1-206^ 

Yellowstone  National  Park,  2-1  ■'iO'- 
State  parks  —  connecting  roads,  23-1-1U4. 


CroBS-References 

Glacier  National  Park,  2-1-205. 


60-3-103.    Purposes  for  which  federal  funds  to  ^^/^P^'fff^  l\l 

dep^ment  may  expend  funds  apportioned  to  the  state  under  23  U.S.C.  319 

''''^;\tTZrrrrU.^e  development  within  the  rights-of-way  of 

^°  %  ^^Snld  -.opment  of  puHic^c^  ^^^f^^^^t 

'■■'Hii'fv'tnl'sec.  2.  Ch.  286.  L.  1967;  a.d.  Sec.  88.  Ch.  316.  I,  1974;  RC.M.  1947, 
32-2423;  amd.  Sec.  8,  Ch.  23,  L.  1979. 


CrosB-References  . 

Purposes  for  which   property   acquired, 

60-4-103. 


Informational  signs  -  federal  require- 
menU  -  conflict  and  accord,  60-5-527 

Outdoor  advertising  —  policy,  /o-lb-iuz. 

Junkyard  regulation  —  agreements  with 
the  United  States,  75-15-204. 


60-3-104     Extent  of  interest  acquired.  The  department  may  acquire 
-  S-ecrssTy  Ta-^r^tsrthe'X-ef  S^lot  tt^S 

32-2424. 

Cross-References 

Acquisition  and  disposition  of  property. 
Title  60.  ch.  4,  part  1. 

BO  1  105     Expenditure  of  funds.  The  department  shall  expend  only 
no^atcS  ftL  auf.ori.ed  under  23  US^C.  319(b,  ■„  carrying  out  the 

32-2425;  amd.  Sec.  9,  Ch.  23,  L.  1979. 
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23  uses  §  126 


see  the  1983  Amendments  notes]  of  this  section  shall  apply  to  natural 
disasters  or  catastrophic  failures  which  the  Secretary  finds  eligible  for 
emergency  relief  subsequent  to  the  date  of  enactment  of  this  section 
[enacted  Jan.  6,  1983].". 

CODE  OF  FEDERAL  REGULATIONS 

Emergency  relief  program,  23  CFR  Part  668. 

CROSS  REFERENCES 

This  section  is  referred  to  in  23  USCS  §  120. 

§  126.     Diversion 

(a)  Since  it  is  unfair  and  unjust  to  tax  motor-vehicle  transportation  unless 
the  proceeds  of  such  taxation  are  applied  to  the  construction,  improve- 
ment, or  maintenance  of  highways,  after  June  30,  1935,  Federal  aid  for 
highway  construction  shall  be  extended  only  to  those  States  that  use  at 
least  the  amounts  provided  by  law  on  June  18,  1934,  for  such  purposes  in 
each  State  from  State  motor  vehicle  registration  fees,  licenses,  gasoline 
taxes,  and  other  special  taxes  on  motor-vehicle  owners  and  operators  of  all 
kinds  for  the  construction,  improvement,  and  maintenance  of  highways  and 
administrative  expenses  in  connection  therewith,  including  the  retirement 
of  bonds  for  the  payment  of  which  such  revenues  have  been  pledged,  and 
for  no  other  purposes,  under  such  regulations  as  the  Secretary  of  Transpor- 
tation shall  promulgate  from  time  to  time. 

(b)  In  no  case  shall  the  provisions  of  this  section  operate  to  deprive  any 
State  of  more  than  one-third  of  the  entire  apportionment  authorized  under 
this  chapter  [23  USCS  §§  101  et  seq.]  to  which  that  State  would  be  entitled 
in  any  fiscal  year.  The  amount  of  any  reduction  in  a  State's  apportionment 
shall  be  reapportioned  in  the  same  manner  as  any  other  unexpended 
balance  at  the  end  of  the  period  during  which  it  otherwise  would  be 
available  in  accordance  with  section  104(b)  of  this  title  [23  USCS  §  104(b)]. 
(Aug.  27,  1958,  P.  L.  85-767,  §  1,  72  Stat.  901;  Aug.  13,  1973,  P.  L.  93-87, 
Title  I,  §  152(3),  87  Stat.  276.) 

HISTORY;  ANCILLARY  LAW'S  AND  DIRECTIVES 

Amendments: 

1973.  Act  Aug.  13,  1973,  in  subsec.  (a),  substituted  "Transportation" 


for  "Commerce". 


RESEARCH  GUIDE 


Am  Jur: 

71  Am  Jur  2d,  State  and  Local  Taxation  §  616. 
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Highways 


INTERPRETIVE  NOTES  AND  DECISIONS 


Predecessor  to  23  LSCS  §  126  was  iniended  lo 
prevent  states  seeking  federal  aid  for  highway 
construction  from  divening  taxes  on  gasoline 
and  motor  vehicles  to  uses  other  than  construc- 
tion, improvement,  and  maintenance  of  highways 
and  retirement  of  highway  bonds.  39  Ops  Atly 
Gen  No.  157. 

State  which  diverted  part  of  highway  taxes  to 
other  uses  after  June  30,  1935  was  subject  to 
reduction  in  its  allocation  from  funds  provided 
for  federal  aid  for  highway  construction  notwith- 
standing state  still  expended  for  purposes  named 
in  predecessor  to  23  USCS  §  126  same  amount 
that  It  expended  prior  to  June  18,  1934.  39  Ops 
Atty  Gen  No.  157. 

Bonds  eligible  for  redemption  out  of  one 
fourth  of  the  revenues  derived  from  gasoline 
taxes,  under  state  law  as  it  existed  when  Act  of 
June  18,  1934.  was  passed  are  not  "bonds  for  the 
payment  of  which  such  revenues  are  pledged;"  it 
follows  that  this  portion  of  the  revenues  had 


already  been  divened  to  uses  other  than  those 
mentioned  in  the  federal  act  when  that  act  was 
passed,  and  no  additional  diversion  will  result  if 
other  bonds  similarly  affected  are  now  made 
eligible  for  payment  therefrom.  39  Ops  Atiy  Gen 
269. 

The  word  "pledged"  contemplates  a  definite 
pledge  which  enters  into  the  conlrart  with  pur- 
chasers of  bonds  and  is  to  be  distinguished  from 
a  mere  setting  aside  of  revenues  subsequent  to 
the  issuance  of  the  bonds.  39  Ops  Atty  Gen  269. 

Stale  law,  creating  motor  vehicle  highway 
account,  does  not  establish  contract,  which  is 
impaired  by  state  motor  vehicle  weight  tax  act. 
Department  of  Treasuo'  v  Foster  (1939)  215  Ind 
217,  18  NE2d783. 

State  cannot  impose  tax  on  gasoline  used  in 
stationary  engines  to  furnish  power  for  machin- 
ery used  to  process  gravel  for  road  construction 
and  maintenance.  Hallell  Const.  Co.  v  Spaeth 
(1942)  212  Minn  531,  4  NW2d  337. 


§  127.    Vehicle  weight  limitations — Interstate  System 

(a)  No  funds  authorized  to  be  appropriated  for  any  fiscal  year  under 
provisions  of  the  Federal-Aid  Highway  Act  of  1956  shall  be  apportioned  to 
any  State  which  does  not  permit  the  use  of  the  National  System  of 
Interstate  and  Defense  Highways  within  its  boundaries  by  vehicles  with  a 
weight  of  twenty  thousand  pounds  carried  on  any  one  axle,  including 
enforcement  tolerances,  or  with  a  tandem  axle  weight  of  thirty-four 
thousand  pounds,  including  enforcement  tolerances,  or  a  gross  weight  of  at 
least  eighty  thousand  pounds  for  vehicle  combinations  of  five  axles  or 
more.  However,  the  maximum  gross  weight  to  be  allowed  by  any  State  for 
vehicles  using  the  National  System  of  Interstate  and  Defense  Highways 
shall  be  twenty  thousand  pounds  carried  on  one  axle,  including  enforce- 
ment tolerances,  and  a  tandem  axle  weight  of  thirty-four  thousand  pounds, 
including  enforcement  tolerances  and  with  an  overall  maximum  gross 
weight,  including  enforcement  tolerances,  on  a  group  of  two  or  more 
consecutive  axles  produced  by  application  of  the  following  formula: 

i^N-1  ) 

where  W  equals  overall  gross  weight  on  any  group  of  two  or  more 
consecutive  axles  to  the  nearest  five  hundred  pounds,  L  equals  distance  in 
feet  between  the  extreme  of  any  group  of  two  or  more  consecutive  axles, 
and  N  equals  number  of  axles  in  group  under  consideration,  except  that 
two  consecutive  sets  of  tandem  axles  may  carry  a  gross  load  of  thirty-four 
thousand  pounds  each  providing  the  overall  distance  between  the  first  and 
last  axles  of  such  consecutive  sets  of  tandem  axles  is  thirty-six  feet  or  more: 
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State  Funds 


Part  CrosB-Rcferences 

Allocation  of  state  funds  for  public 
transportation,  7-14-102. 

Payment  of  cost  of  weed  control  program, 
7-22-2144. 


Disposal  of  coal  severance  taxes  —  coal 
area  highway  improvement,  15-35-108. 

Coal  Board  grants  for  certain  highway  con- 
struction, repair,  and  maintenance,  90-6-205. 


60-3-201.  Distribution  and  use  of  proceeds  of  gasoline  dealers' 
license  tax.  (1)  All  money  received  in  payment  of  license  taxes  under  the 
Distributor's  Gasoline  License  Tax  Act,  except  those  amounts  paid  out  of  the 
department  of  transportation's  suspense  account  for  gasoline  tax  refund,  must 
be  used  and  expended  as  provided  in  this  section.  The  portion  of  that  money 
on  hand  at  any  time  that  is  needed  to  pay  highway  bonds  and  interest  on 
highway  bonds  when  due  and  to  accumulate  and  maintain  a  reserve  for 
payment  of  highway  bonds  and  interest,  as  provided  in  laws  and  in  resolutions 
of  the  state  board  of  examiners  authorizing  the  bonds,  must  be  deposited  in 
the  highway  bond  account  in  the  debt  service  fund  established  by  17-2-102. 
Subject  to  that  provision: 

(a)  9/10  of  1%  of  all  money  must  be  deposited  in  the  state  park  account; 

(b)  1/2  of  1%  of  all  money  must  be  deposited  in  a  snowmobile  account  in 
the  state  special  revenue  fund; 

(c)  1/8  of  1%  of  all  money  must  be  deposited  in  an  off-highway  vehicle 
account  in  the  state  special  revenue  fund;  and 

(d)  1/25  of  1%  of  all  money  must  be  deposited  in  the  aeronautics  revenue 
fund  of  the  department  of  transportation  under  the  provisions  of  67-1-301. 

(e)  The  remainder  of  the  money  must  be  used: 

(i)  by  the  department  of  transportation  on  the  federal-aid  highways  in 
this  state  selected  and  designated  under  Title  23,  U.S.C.,  on  highways  leading 
from  each  county  seat  in  the  state  to  the  federal  highway  system  of  federal-aid 
roads  if  the  county  seat  is  not  on  the  system,  and  on  the  other  roads  that  have 
been  or  may  be  authorized  by  the  laws  of  Montana; 

(ii)   for  collection  of  the  license  taxes;  and 

(iii)  for  the  enforcement  of  the  Montana  highway  code  under  Article  VIII, 
section  6,  of  the  constitution  of  this  state. 

(2)  The  department  shall,  in  expending  this  money,  carry  forward  con- 
struction from  year  to  year,  using  the  money  expended  through  the  matching 
up  of  federal-aid  allotments  to  Montana  upon  the  federal  highway  system  in 
the  various  parts  of  the  state  in  accordance  with  60-3-204  through  60-3-206. 
Nothing  in  this  title  conflicts  with  Title  23,  U.S.C,  and  the  rules  by  which  it 
is  administered. 

(3)  The  department  may  enter  into  cooperative  agreements  with  the 
national  park  service  and  the  federal  highway  administration  for  the  purpose 
of  maintaining  national  park  approach  roads  in  Montana. 

(4)  Money  credited  to  the  state  park  account  in  the  state  special  revenue 
fund  may  be  used  only  for  the  creation,  improvement,  and  maintenance  of 
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DISTRIBUTION  AND  APPORTIONMENT 
OF  HIGHWAY  FUNDS 


60-3-202 


state  parks  where  motorboating  is  allowed,  except  for  the  payment  of  refunds 
under  15-70-221  through  15-70-226.  The  legislature  finds  that  of  all  the  fuel 
sold  in  the  state  for  consumption  in  internal  combustion  engines,  not  less  thfin 
9/10  of  1%  is  used  for  propelling  boats  on  waterways  of  this  state. 

(5)  Money  credited  to  the  snowmobile  account  may  be  used  ordy  to  develop 
and  maintain  facilities  open  to  the  general  public  atno  admission  cost  find  to 
promote  snowmobile  safety,  and  10%  of  the  amount'deposited  in  the  snow- 
mobile account  must  be  used  to  promote  snowmobile  safety.  The  legislature 
finds  that  of  all  fuels  sold  in  this  state  for  consumption  in  internal  combustion 
engines,  not  less  than  1/2  of  1%  is  used  for  propelling  snowmobiles  on  public 
lands  of  this  state. 

(6)  (a)  Money  credited  to  the  off-highway  vehicle  account  under  subsec- 
tion (l)(c)  may  be  used  only  to  develop  and  maintain  facilities  open  to  the 
general  public  at  no  admission  cost,  to  repair  areas  that  are  damaged  by 
off-highway  vehicles,  and  to  promote  off-highway  vehicle  safety.  Ten  percent 
of  the  money  deposited  in  the  off-highway  vehicle  account  must  be  used  to 
promote  off-highway  vehicle  safety.  Up  to  10%  of  the  money  deposited  in  the 
off-highway  vehicle  account  may  be  used  to  repair  areas  that  are  damaged  by 
off-highway  vehicles. 

(b)  The  legislature  finds  that  of  all  fuel  sold  in  this  state  for  consumption 
in  internal  combustion  engines,  not  less  than  1/8  of  1%  is  used  for  propelling 
off-highway  vehicles  in  this  state. 

(7)  Money  credited  to  the  aeronautics  account  of  the  department  of 
transportation  may  be  used  only  to  develop,  improve,  and  maintain  facilities 
open  to  the  public  at  no  admission  cost  and  to  promote  aviation  safety.  The 
legislature  finds  that  of  all  the  fuel  sold  in  this  state  for  consumption  in 
internal  combustion  engines,  not  less  than  1/25  of  1%  is  used  for  propelling 
aircraft  in  this  state. 

History:  En.  Sec.  4-301,  Ch.  197,  L.  1965;  amd.  Sec.  1,  Ch.  251,  L.  1967;  amd.  Sec.  6, 
Ch.  356,  L.  1971;  amd.  Sec.  13,  Ch.  100,  L.  1973;  amd.  Sec.  94,  Ch.  316,  L.  1974;  amd.  Sec. 
8,  Ch.  477,  L.  1975;  amd.  Sec.  1,  Ch.  372,  and  Sec.  1,  Ch.  382,  L.  1977;  RC.M.  1947,  32-2601; 
amd.  Sec.  10,  Ch.  23,  L.  1979;  amd.  Sec.  1,  Ch.  607,  L.  1979;  amd.  Sec.  26,  Ch.  298,  L.  1983; 
amd.  Sec.  1,  Ch.  558,  L.  1985;  amd.  Sec.  10,  Ch.  512,  L.  1991;  amd.  Sec.  1,  Ch.  698,  L.  1991. 

Compiler's  Comments 

1991  Amendments:  Chapter  512  in  (1),  in 
first  sentence  before  "suspense  account  for 
gasoline  tax  refund",  substituted  "department 
of  transportation's"  for  "department  of 
revenue's"  and  in  second  sentence  substituted 
"The  portion"  for  "so  much";  in  (l)(d)  sub- 
stituted "department  of  transportation"  for 
"department  of  commerce";  in  (l)(e)(i)  sub- 
stituted "department  of  transportation"  for 
"department  of  highways";  in  (5)  deleted 
former  second  sentence  that  read:  "For  the  2 
years  following  July  1,  1977,  15%  of  the 
amount  deposited  in  the  snowmobile  account 
each  year  shall  be  used  to  promote  snowmobile 
safety";  in  (7)  substituted  "department  of 
transportation"  for  "depao^ment  of  commerce"; 


and  made  minor  changes  in  style.  Amendment 
effective  July  1,  1991. 

Chapter  698  inserted  (l)(c)  requiring 
deposit  of  1/8  of  1%  of  license  tax  proceeds  in 
an  off-highway  vehicle  account;  in  (5)  deleted 
former  second  sentence  that  read:  "For  the  2 
years  following  July  1,  1977,  15%  of  the 
amount  deposited  in  the  snowmobile  account 
each  year  shall  be  used  to  promote  snowmobile 
safety";  inserted  (6)  specifying  allowable  uses 
for  money  credited  to  the  off-highway  vehicle 
account;  and  made  minor  changes  in  style. 
Amendment  effective  July  1,  1991. 

Cross-References 

Distributor's  Gasoline  License  Tax  Act, 
Title  15,  ch.  70,  part  2. 

60-3-202.    Funding  highway  system  maintenance.  For  the  purpose  of 
funding  the  increased  cost  of  maintaining  the  state  highway  system  as 
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ACKLEY  LAKE 

Ackley  Lake  is  an  offstream  storage  reservoir  that  is  fed  by 
a  f ive-mile-long  canal  from  the  Judith  River.  This  240-acre 
irrigation  facility,  located  in  Judith  Basin  County,  is  formed  by 
a  41-foot-high  earthfill  dam  completed  in  1938.  Open  farm  land 
dominates  the  surrounding  terrain. 

The  fishery  of  Ackley  Lake  is  sustained  by  annual  plants  of 
two  strains  of  rainbow  trout;  the  wild,  long-lived  Eagle  Lake 
strain  and  the  domesticated  Arlee  strain.  The  MDFrfP  purchases 
stored  water  from  the  Ackley  Lake  water  users  association  to 
maintain  a  minimum  recreational  pool,  thus  allowing  a  stable  sport 
fishery  to  develop.  Because  of  this  stability,  the  reservoir  has 
a  reputation  as  a  good  fishery  and  is  popular  with  anglers. 

Suckers  thrive  in  Ackley  Lake.  In  the  past,  programs  to 
reduce  sucker  numbers  have  been  periodically  undertaken  by  the 
MDFWP,  improving  the  growth  and  survival  of  the  trout  plants  for 
a  few  years  following  each  control  effort. 


BAIR  (DURAND)  RESERVOIR 

Bair  Reservoir  is  a  272-acre  irrigation  storage  impoundment 
located  in  open  rangeland  in  Meagher  County.  An  earthfill  dam 
built  on  the  North  Fork  of  the  Musselshell  River  in  1939  forms  this 
impoundment . 

The  trout  fishery  of  Bair  Reservoir  is  maintained  by  annual 
plants  of  hatchery  fish.  When  adequate  water  levels  can  be 
maintained  for  a  few  consecutive  years,  trout  growth  is  good  and 
a  sport  fishery  can  be  provided.  During  the  drought  of  1988,  the 
reservoir  was  completely  dry  and  was  nearly  so  in  a  number  of  years 
in  the  early  1980s. 

Yellowstone  cutthroat  trout  were  planted  in  the  reservoir  in 
the  spring  of  1989.  The  cutthroat  are  growing  well  and  currently 
providing  good  fishing  for  pan-size  trout,  making  Bair  Reservoir 
one  of  the  better  reservoir  sport  fisheries  in  the  White  Sulphur 
Springs  area. 


COONEY  RESERVOIR 

A  97-foot-high  earthfill  dam  on  Red  Lodge  Creek  in  Carbon 
County  forms  Cooney  Reservoir,  built  in  1936.  Open  rangeland 
surrounds  the  640-acre  irrigation  storage  impoundment. 

The  trout  fishery  of  Cooney  Reservoir  is  sustained  by  annual 
hatchery  plants  of  approximately  100,000  4-6  inch  rainbow  trout. 
Low  numbers  of  brown  trout  that  drift  down  from  the  reservoir's 
tributaries  also  contribute  to  the  fishery.  The  reservoir  receives 
from  20,000-35,000  angler-days  of  pressure  annually,  making  it  one 
of  the  more  popular  fishing  waters  in  the  Billings  area. 

In  an  attempt  to  control  an  increasing  sucker  population  that 
was  believed  responsible  for  the  declining  growth  rates  of  stocked 
trout  in  Cooney  Reservoir,  the  MDFWP  began,  in  1984,  an 
experimental  walleye  stocking  program.  The  introduced  walleye 
appear  to  have  severely  reduced  the  number  of  smaller  suckers,  thus 
acting  as  an  effective  control.  The  walleye,  while  growing  well, 
don't  appear  to  be  reproducing  and,  consequently,  their  numbers 
must  be  maintained  by  hatchery  plants,  currently  at  one  million  sac 
fry  annually.  Despite  the  annual  stocking,  only  a  mediocre 
population  density  has  developed  to  date. 

An  unauthorized  introduction  of  an  additional  fish  predator, 
the  crappie,  recently  occurred  in  the  reservoir.  How  this  species, 
which  is   successfully  reproducing,   will  affect  the  existing 


fisheries  is  unknown.  Added  competition  for  the  reservoir's 
limited  food  base  could  reduce  growth  of  both  trout  and  walleye  as 
well  as  stunt  the  crappie  population.  If  such  a  scenario  occurs, 
a  costly  rehabilitation  project  may  be  necessary. 

By  the  end  of  the  irrigation  season  in  late  summer,  the 
reservoir  drawdown  can  be  significant.  During  the  decade  of  the 
1980s,  drawdowns  of  up  to  27  vertical  feet  were  recorded.  This 
excludes  the  complete  dewatering  of  the  reservoir  in  1982.  These 
water  level  fluctuations  have  been  detrimental  to  the  maintenance 
of  gamefish  populations. 

Stored  water  is  released  into  Red  Lodge  Creek  where  it  flows 
for  12  miles  before  entering  lower  Rock  Creek  at  stream  mile  16. 
The  water  is  then  diverted  from  Rock  Creek  to  irrigate  adjacent 
fields .  Fluctuating  dam  releases  have  likely  contributed  to  the 
poor  fishery  that  characterizes  Red  Lodge  Creek  below  Cooney 
Reservoir.  Despite  the  augmentation  of  summer  flows  with  stored 
water,  portions  of  the  lower  Rock  Creek  channel  are  often  dry  due 
to  the  magnitude  of  the  irrigation  withdrawals.  There's  no 
evidence  suggesting  that  flow  releases  have  benefitted  the 
downstream  fisheries  of  Red  Lodge  and  Rock  creeks. 


COTTONWOOD  RESERVOIR 

Cottonwood  Reservoir  is  a  small  irrigation  storage  impoundment 
located  in  open  rangeland  along  Cottonwood  Creek,  a  tributary  to 
the  Shields  River  in  Park  County.  The  56-foot-high  earthfill  dam 
was  completed  in  1953. 

The  reservoir  is  sporadically  drained  for  irrigation,  thus 
limiting  fishing  and  other  recreational  opportunities.  No 
recreational  facilities  have  been  developed  on  the  reservoir. 

Cottonwood  Reservoir  supports  a  few  cutthroat  trout  along  with 
a  prolific  sucker  population.  When  excessive  drawdowns  are  avoided 
for  an  extended  period  of  three  years  or  so,  trout  growth  is  said 
to  be  excellent  and  anglers  report  catching  a  few  larger-size 
cutthroat.  In  the  past,  the  MDFWP  has  chosen  not  to  manage  the 
reservoir  as  a  sport  fishery  due  to  the  severe  water  level 
fluctuations  that  characterize  this  state-owned  project.  The 
current  plan  is  to  annually  stock  the  reservoir  with  10,000  - 
15,000  cutthroat  fry  in  an  attempt  to  establish  a  viable  sport 
fishery  during  those  periods  when  adequate  water  levels  are 
maintained . 


DEADMAN'S  BASIN  RESERVOIR 

Deadman ' s  Basin  is  an  off stream,  irrigation  storage  reservoir 
located  in  an  open,  natural  basin  that  was  dammed  in  1941.  At  full 
pool,  the  reservoir  is  about  2,000  acres,  with  maximuji  depth  of  70 
feet.  Stored  water  is  diverted  from  the  Musselshell  River  via  a 
canal.  The  canal  can  divert  the  entire  flow  of  the  Musselshell, 
particularly  in  fall  at  the  end  of  the  irrigation  season,  leaving 
a  mere  trickle  of  flow  in  the  channel.  The  trout  fishery  of  the 
Musselshell  River  ends  at  the  Deadman 's  Basin  diversion  structure. 

Stored  water  is  used  to  augment  flows  of  the  Musselshell  River 
during  the  summer  irrigation  season.  Water  returns  to  the  river 
via  a  canal  that  enters  at  Ryegate  and  another  canal  that  enters 
Careless  Creek,  a  river  tributary.  The  artificially  high  flows  in 
Careless  Creek  are  eroding  the  streambanks  and  ccntrLbutLng  a 
considerable  amount  of  sediment  to  the  river,  thus  qualifying 
Careless  Creek  as  a  severe  non-point  source  pollution  problem. 

The  fishery  of  Deadman ' s  Basin  is  sustained  by  annual  hatchery 
plants.  In  recent  years,  the  MDFWP  has  been  stocking  a  conbination 
of  kokanee  salmon  and  wild,  long-lived  rainbow  trout  strains  in  an 
attempt  to  stabilize  the  reservoir  sport  fishery,  which  has 
generally  been  poor  during  the  decade  of  the  IS  80s,  a  pericd  of 
extended  drought.  Small  numbers  of  brown  trout,  which  enter  from 
the  Musselshell  River  each  year,  also  inhabit  the  reservoir  and 
occasionally  reach  lunker  size.  The  winter  ice  fishing  is  United 


by  unstable  ice  conditions  caused  by  rising  water  levels  and  the 
severe  winds  that  plague  the  area. 

Public  access  to  the  reservoir  is  excellent  and  angler  use  is 
relatively  high.  Fishing  pressure  has  declined  to  about  12,000 
man-days  annually  and  reflects  the  relatively  poor  fishing  success 
experienced  in  recent  years. 

Reservoir  drawdowns,  particularly  in  drought  years,  are 
severe,  ranging  from  about  25-35  feet  annually.  During  the  drought 
of  1988,  the  reservoir  was  reduced  to  dead  storage  and  the  outlet 
bulldozed  to  further  reduce  water  levels.  The  severity  of  the 
annual  drawdowns  is  the  leading  cause  of  the  instability  of  the 
reservoir  sport  fishery. 


FRENCHMAN  CREEK  RESERVOIR 

Frenchman  Creek  Reservoir,  located  on  Frenchman  Creek  in 
Phillips  County,  was  built  in  1952  for  irrigation.  This  heavily 
silted  impoundment  has,  at  full  pool,  an  area  of  806  acres  and 
maximum  depths  of  15-18  feet. 

Severe  annual  drawdowns  characterize  Frenchman  Creek 
Reservoir.  In  the  early  1980s,  the  reservoir  was  nearly  dry.  In 
the  past,  the  reservoir  sporadically  supported  a  fishable  walleye 
population.  Now,  minnows  and  rough  fish  dominate  the  fish 
community.  The  MDFWP  no  longer  attempts  to  manage  the  reservoir 
for  game  fish  due  to  the  severe  water  level  fluctuations  that 
plague  this  state  project. 


MARTINSDALE  RESERVOIR 

Martinsdale  Reservoir  is  an  offstream  irrigation  storage 
facility  located  in  open  rangeland  in  Wheatland  County.  Stored 
water  is  diverted  from  the  South  Fork  of  the  Musselshell  River. 
Two  earthfill  dams,  completed  in  1939,  form  the  reservoir.  The 
reservoir  has  an  area  of  about  1,000  acres,  a  maximum  depth  of  120 
feet,  and  a  maximum  capacity  of  23,100  acre-feet. 

The  reservoir  supports  rainbow  and  cutthroat  trout,  which  are 
maintained  by  annual  hatchery  plants,  and  a  few  brown  trout,  some 
reaching  lunker-size,  which  enter  from  the  South  Fork  of  the 
Musselshell  River.  This  is  another  reservoir  that  is  plagued  by 
severe  drawdowns.  During  the  1988  drought,  the  drawdo%m  was  37 
vertical  feet  and  the  reservoir  pool  reduced  from  8,870  acre-feet 
to  a  mere  239  acre-feet. 

The  sport  fishery  of  Martinsdale  Reservoir  can  be  good  when 
adequate  water  levels  are  maintained  in  consecutive  years.  When 
fishing  is  good,  the  reservoir  is  popular  with  anglers,  supporting 
about  10,000  man-days  of  pressure  annually. 


MIDDLE  CREEK  (HYALITE)  RESERVOIR 

Middle  Creek  Reservoir  is  located  in  the  Gallatin  National 
Forest  at  the  headwaters  of  Hyalite  (Middle)  Creek  in  the  Gallatin 
Mountain  Range  of  southwest  Montana.  The  dam,  completed  in  1951, 
impounds  a  208-acre  (at  maximum  capacity)  storage  reservoir,  having 
a  maximum  depth  of  90  feet.  Stored  water  is  used  for  irrigation 
and  by  the  city  of  Bozeman  for  its  municipal  water  supply. 

The  reservoir  is  typically  filled  to  capacity  in  early  suxmner 
and  then  drawn  down  through  the  fall,  with  water  maintained  at  low 
levels  from  October  until  the  onset  of  spring  runoff.  Water 
drawdowns  are  extreme,  with  annual  fluctuations  of  up  to  36 
vertical  feet  or  more.  No  specific  information  or  drawdown  effects 
on  the  fishery  are  available. 

Middle  Creek  Reservoir  supports  a  good  sport  fishery  for  both 
cutthroat  trout  and  trophy-size  arctic  grayling.  A  2  lb,  10  ounce 
grayling  was  caught  in  1986,  establishing  a  new  Montana  record. 
The  grayling  population  is  entirely  self-sustaining,  reproducing 
in  the  reservoir's  tributaries. 

The  MDFWP's  management  objective  for  cutthroat  trout  is  to 
maintain  a  high  quality  sport  fishery  that  allows  for  a  reasonable 
harvest.  Consequently,  annual  hatchery  plants  of  about  20,000 
cutthroat  fry  are  needed  to  augment  natural  levels  of  reproduction. 


The  close  proximity  to  Bozeman,  ease  of  access,  and  extensive 
recreational  developments  make  Middle  Creek  Reservoir  and  its  sport 
fishery  extremely  popular  with  local  recreationists .  Fishermen  use 
is  substantial,  annually  averaging  about  5,000  -  7,000  man-days  of 
pressure  in  recent  years.  Paving  of  the  Middle  Creek  Reservoir 
access  road  in  1988  is  expected  to  greatly  increase  angler  use  in 
future  years . 

Downstream  from  Middle  Creek  Dam,  Hyalite  Creek  flows  for  29 
miles  before  entering  the  East  Gallatin  River.  There's  no  evidence 
suggesting  that  the  reservoir  has  harmed  or  benefitted  the 
downstream  trout  fishery.  Portions  of  the  lower  creek  still  go  dry 
in  virtually  all  years  during  the  irrigation  season,  an  event  that 
also  likely  occurred  long  before  the  dam  was  constructed.  Within 
the  forest  upstreeun  from  the  irrigation  diversions.  Hyalite  Creek 
is  a  locally  important  stream  fishery,  supporting  a  good  population 
of  wild  rainbow  trout. 

A  project  to  increase  the  reservoir's  storage  capacity  by 
raising  the  dam  an  additional  10  feet  will  begin  in  1990.  The 
enlarged  pool  will  flood  almost  all  of  the  tributary  spawning 
habitat  for  arctic  grayling  and  a  good  chunk  of  the  spawning 
habitat  for  cutthroat  trout.  Whether  or  not  spawning  losses  can 
be  replaced  is  unknown  at  this  time.  This  project  has  the 
potential  to  eliminate  the  self-sustaining  grayling  population  from 
the  reservoir. 

This  new  project  will  require  a  special  use  permit  from  the 


U.S.  Forest  Service.  Permit  requirements  are  slated  to  include  a 
minimum  pool  to  protect  the  fish  and  recreational  values  of  Middle 
Creek  Reservoir  and  a  minimum  flow  release  to  protect  the 
downstream  fishery  of  Hyalite  Creek.  No  protection  is  currently 
mandated . 


NEVADA  CREEK  RESERVOIR 

Nevada  Creek  Reservoir  is  a  narrow,  100-acre  impoundment  on 

Nevada  Creek,  a  tributary  to  the  Blackfoot  River  in  Powell  County. 

An  83-foot-high  earthfill  dam  completed  in   1938   forms   this 
irrigation  reservoir. 

Up  until  the  mid-1980s,  the  MDFWP  annually  planted  the 
reservoir  with  trout.  Even  then,  the  reservoir  had  a  reputation 
as  a  poor  fishery.  Stocking  was  discontinued  because  of  the  severe 
drawdowns  that  plagued  this  body  of  water.  In  recent  years,  the 
reservoir  has  been  nearly  dry  by  late  summer  and,  during  the  1988 
drought,  no  storage  remained. 

The  reservoir  is  currently  populated  with  an  abundance  of 
suckers  and  a  few  cutthroat  trout  that  enter  from  the  tributaries  • 
Should  a  "wet"  weather  cycle  return  to  Montana  in  the  future,  the 
MDFWP  will  consider  resuming  a  fish  stocking  program.  It  is 
currently  not  economically  feasible  to  manage  the  fishery  with 
hatchery  trout. 


NILAN  RESERVOIR 

Nilan  Reservoir  is  a  small,  off stream,  irrigation  storage 
facility  formed  by  two  earthfill  dams  completed  in  1951.  The 
reservoir,  which  lies  in  open  rangeland,  measures  about  1  1/4  miles 
long  by  a  third  of  a  mile  wide,  with  a  maximum  depth  of  about  50 
feet.  Stored  water  is  diverted  from  Smith  and  Ford  Creeks, 
tributaries  to  the  Sun  River  in  Lewis  and  Clark  County. 

The  fishery  of  Nilan  Reservoir  is  maintained  by  annual  plants 
of  75,000  4-6  inch  rainbow  trout.  The  reservoir  has  a  reputation 
as  a  good  fishery  for  its  size  and  receives  considerable  angler- 
use,  estimated  at  about  4,400  man-days  annually.  Public  access  to 
the  reservoir  is  provided,  but  is  limited  due  to  the  small  size  of 
the  access  site.  The  reservoir  has  been  rehabilitated  a  number  of 
times  in  the  past  in  an  effort  to  reduce  a  thriving  sucker 
population.  This  practice  was  discontinued  in  recent  years  due  to 
the  high  cost  of  fish  toxicants. 

The  annual  reservoir  drawdown  varies  and  occasionally  reaches 
critical  levels.  In  general,  water  levels  are  sufficient  to  allow 
over-wintering  of  stocked  fish.  The  fishery  would  benefit  if  the 
annual  drawdown  was  reduced  and  the  extremes  were  moderated. 


NORTH  FORK  SMITH  RIVER  (SUTHERLIN)  RESERVOIR 

An  86-foot-high  earthfill  dam  on  the  North  Fork  Smith  River 
forms  North  Fork  Smith  River  Reservoir,  a  327-acre  irrigation 
storage  impoundment  completed  in  1936.  The  reservoir,  located  in 
open  grazing  land  within  Meagher  County,  has  a  maximum  depth  of 
about  80  feet. 

The  severity  of  annual  drawdowns  --  as  much  as  60  vertical 
feet  --  prevents  a  consistent  sport  fishery  from  developing  in  the 
reservoir.  Attempts  at  stabilizing  the  trout  fishery  by  planting 
long-lived,  wild  trout  strains  that  are  capable  of  reproducing  in 
the  reservoir's  tributaries  have  failed  and  this  is  no  longer 
considered  a  workable  option  by  MDFWP.  During  the  1988  drought, 
the  shrinking  reservoir  pool  forced  the  MDFWP  to  remove  all 
gamefish  limits  to  allow  fishermen  to  harvest  the  doomed 
population.  Sport  fish  were  also  trapped  and  transferred  to  a 
reservoir  having  a  better  water  level.  Since  the  1988  dewatering, 
the  MDFWP  has  not  attempted  to  redevelop  a  sport  fishery  using 
planted  trout.  Currently  the  reservoir  fishery  is  of  little 
consequence  and  offers  limited  fishing  opportunities. 


PAINTED  ROCKS  RESERVOIR 

A  14  3-f oot-high  dam  in  a  scenic,  heavily  timbered  canyon  along 
the  West  Fork  of  the  Bitterroot  River  in  Ravalli  County  forms 
Painted  Rocks  Reservoir.  Completed  in  1940,  the  reservoir  is  about 
4  miles  long  by  1/2  mile  wide,  storing  about  32,000  acre-feet  of 
water  at  full  pool. 

Annual  plants  of  fish  sustained  a  limited  trout  fishery  in 
Painted  Rocks  Reservoir  until  1984  when  the  MDFWP  discontinued  the 
stocking  program.  Severe  annual  drawdowns,  which  created  a  nearly 
dry  pool  by  freeze-up  in  virtually  all  years,  prevented  a  stable 
sport  fishery  from  developing.  In  1984  the  MDFWP  also  began  to 
annually  purchase  10,000  acre-feet  of  stored  water  to  be  released 
in  summer  to  maintain  minimum  instream  flows  in  the  Bitterroot 
River,  thus  protecting  the  river's  wild  trout  fishery.  This  10,000 
acre-feet  purchase  is  in  addition  to  the  5,000  acre-feet  that  the 
MDFWP  owns  in  perpetuity  and  also  annually  releases  to  benefit 
instream  values.  At  present,  stored  water  controlled  by  the  MDFWP 
best  serves  the  needs  of  the  downstream  fishery  of  the  Bitterroot 
River. 

A  few  cutthroat  trout  that  enter  from  the  tributaries  sustain 
a  poor  sport  fishery  in  the  reservoir.  Should  a  "wet"  weather 
cycle  return  to  Montana  in  the  future,  the  MDFWP  will  consider 
stocking  the  reservoir  with  hatchery  trout. 


PETROLIA  RESERVOIR 

Located  on  Flatwillow  Creek  in  Petroleum  County,  Petrolia 
Reservoir  was  created  by  a  55-foot-high  dam  completed  in  1951.  The 
510-acre  irrigation  storage  reservoir  has  a  maximum  depth  of  about 
50  feet. 

Petrolia  Reservoir  supports  a  coolwater  fishery  comprised  of 
northern  pike  and  yellow  perch,  which  are  self-sustaining, 
reproducing  populations,  and  walleye,  whose  numbers  are  maintained 
by  periodic  hatchery  plants .  The  magnitude  of  the  annual  drawdowns 
limits  the  quality  of  the  sport  fishery,  which  is  only  rated  as 
fair  in  the  better  water  years.  The  reservoir  has  been  completely 
drained  in  recent  years  and,  during  the  1988  drought,  only  about 
5  surface  acres  remained.  The  reservoir  also  lacks  a  consistent 
forage  base  to  sustain  the  many  predator  species  that  provide  the 
fishery.  This  is  likely  another  impact  related  to  the  severity  of 
the  annual  drawdowns. 


RUBY  RIVER  RESERVOIR 

Ruby  River  Reservoir,  built  in  1938,  is  located  on  the  Ruby 
River  in  Madison  County  at  river  mile  48.  This  1,000-acre 
irrigation  storage  reservoir  is  formed  by  an  Ill-foot-high 
earthfill  dam.   Open  pastureland  dominates  much  of  the  surrounding 

terrain. 

Ruby  Reservoir  supports  rainbow  and  brown  trout,  mountain 
whitefish  and  a  few  cutthroat  and  brook  trout.  The  reservoir 
stocking  program  has  varied  over  the  years.  The  MDFWP  is  currently 
planting  wild  trout  stocks  in  an  attempt  to  build  rainbow  trout 
numbers . 

The  reservoir  sport  fishery  is  presently  rated  as  poor  and 
receives  limited  angler  use,  estimated  at  approximately  2,500  man- 
days  annually.  In  past  years,  fishing  has  been  fairly  good  and 
wild  rainbow  trout  have  flourished.  The  instability  of  the  fishery 
is  believed  to  be  related  to  the  severity  of  the  summer  drawdowns, 
which  typically  exceed  50  vertical  feet  annually  and  reduce  the 
reservoir  pool  by  75%  or  more.  During  the  1988  drought,  the 
reservoir  pool  was  nearly  drained,  from  39,840  to  1,500  acre-feet, 
a  reduction  of  96%.  In  1980,  an  approximate  98%  reduction  was 
estimated.  The  fishery  cannot  be  expected  to  continually  prosper 
with  these  extreme  fluctuations.  Vast  expanses  of  mud  flats  are 
also  created  by  the  summer  drawdowns,  causing  access  problems  for 
bank  fishermen  and  boaters. 


TONGUE  RIVER  RESERVOIR 

Located  in  open  rangeland  in  Big  Horn  County,  the  3,500-acre 
Tongue  River  Reservoir  is  formed  by  a  91-foot-high  dam,  built  in 
19  36,  on  the  Tongue  River.  Average  water  depth  is  about  10  feet, 
while  maximum  depths  reach  about  60  feet.  The  project  supplies 
water  to  local  coal  companies,  a  number  of  small  towns  and  several 
thousand  acres  of  irrigated  land. 

Tongue  River  Reservoir  supports  an  array  of  warmwater  sport 
fish  consisting  of  both  black  and  white  crappie,  walleye, 
smallmouth  bass,  channel  catfish,  and  some  northern  pike. 
Populations  of  crappie,  smallmouth  bass  and  channel  catfish  are 
self-sustaining.  Because  reproductive  habitat  for  walleye  is 
limited,  periodic  plants  are  needed  to  provide  a  walleye  fishery. 
Pike  numbers  are  solely  maintained  by  stocking. 

The  sport  fisheries  for  crappie,  walleye  and  smallmouth  bass 
are  rated  as  excellent.  The  crappie  fishing  is  of  particular  note, 
with  the  reservoir  producing  an  abundance  of  fish  in  the  one-half 
pound  class  and  some  reaching  1  1/4  pounds.  The  reservoir's 
growing  reputation  as  an  excellent  fishery  has  increased  fishing 
pressure  to  an  estimated  20,000  angler-days  annually. 

Less  than  desirable  fall-winter  pool  levels  have  adversely 
affected  reservoir  fish  populations  in  the  past.  These  lower  than 
desirable  drawdowns  are  in  part  due  to  the  unsafe  nature  of  the 


current  dam  spillway.  A  project  to  rehabilitate  the  spillway  and 
increase  the  reservoir's  storage  level  by  four  feet  is  being 
pursued  by  DNRC. 

Reservoir  operations  over  the  past  decade  have  adversely 
impacted  the  Yellowstone  River  sauger  population,  a  portion  of 
which  enters  the  lower  20  miles  of  the  Tongue  River  each  spring  to 
spawn.  Dam  releases  in  April  and  early  May  are  insufficient  to 
trigger  the  annual  sauger  migration  into  the  river,  and  have  thus 
lead  to  a  series  of  reproductive  failures.  Shovelnose  sturgeon, 
another  species  that  enters  the  Tongue  River  each  spring  to  spawn, 
have  been  similarly  affected  by  the  inadequacy  of  the  spring  flow 
releases  at  the  dam. 

In  July  1989,  DFWP  submitted  to  DNRC  a  proposed  plan  of 
operation  of  the  reservoir  to  improve  spring  flow  conditions  in  the 
Tongue  River.   No  response  has  been  received  as  of  June  1990. 


WILLOW  CREEK  (HARRISON)  RESERVOIR 

Willow  Creek  Dam,  built  in  1938  on  Willow  Creek,  a  tributary 
to  the  Jefferson  River  in  Madison  County,  impounds  an  irrigation 
storage  reservoir  having  an  area  of  868  acres  at  full  pool.  The 
surrounding  terrain  is  dominated  by  open,  rolling  hills  used 
primarily  for  the  grazing  of  livestock.  Drainage  area  above  the 
reservoir  is  153  mi". 

Stored  water  is  released  into  Willow  Creek  where  it  is 
diverted  for  downstream  irrigation.  By  the  end  of  the  irrigation 
season  in  early  September,  the  reservoir  drawdown  is  typically  10- 
12  ft.  Additional  water  is  also  released,  bringing  the  total 
drawdown  to  about  20  feet  by  fall.  This  added  release  provides  the 
needed  storage  space  to  allow  the  stoppage  of  all  flow  releases  in 
winter,  a  controversial  practice  that  is  said  to  reduce  icing 
problems  along  the  11. i  miles  of  Willow  Creek  below  the  dam. 
Seepage  from  the  dam  provides  about  1  cfs  of  flow  in  winter.  The 
reservoir  commonly  fills  in  February,  after  which  all  incoming 
flows,  including  the  high  flows  of  spring  runoff,  are  spilled  at 
the  dam. 

Willow  Creek  Reservoir  supports  wild,  self-sustaining 
populations  of  rainbow  and  brown  trout,  which  maintain  their 
numbers  by  reproducing  in  the  reservoir's  tributaries.  The 
reservoir  serves  as  the  brood  lake  for  the  Harrison  Reser^oir- 
DeSmet  stock  of  rainbow  trout,  a  wild,  long-lived  strain  being  used 


in  the  MDFWP ' s  wild  trout  planting  program  for  area  lakes  and 
reservoirs.  In  spring,  when  rainbows  enter  the  reservoir's 
tributaries  to  spawn,  spawners  are  collected  at  the  MDFWP ' s  fish 
trap  on  Willow  Creek  upstream  from  the  reservoir.  Eggs  are 
stripped,  fertilized,  then  taken  to  the  state  hatchery  at  Anaconda 
where  they  are  hatched  and  the  young  raised  for  release  into  other 
state  waters  where  the  MDFWP  is  striving  to  build  wild  trout 
stocks.  In  1990,  1.4  million  eggs  where  collected  from  the 
reservoir's  spawning  run. 

The  reservoir  provides  a  popular  and  locally  important  sport 
fishery  in  winter  and  summer  for  rainbow  trout  in  the  2-  to  2  1/2- 
pound  class.  About  7,800  man-days  of  angler  use  occurs  annually. 
Public  access  to  the  reservoir  is  provided  at  a  fishing  access  site 
owned  by  the  MDFWP. 

The  11.5  miles  of  Willow  Creek  below  the  reservoir  is  noted 
for  its  rainbow  trout  fishery.  However,  many  of  the  trout  are 
believed  to  be  drifters  from  the  reservoir,  entering  the  creek  with 
the  high  runoff  flows  that  are  spilled  in  spring.  Access  to  this 
stretch  of  Willow  Creek  is  controlled  by  private  landowners. 

Changes  in  water  management  would  benefit  the  fisheries  in  the 
reservoir  and  in  Willow  Creek  below  the  reservoir.  These  changes 
include: 

1.  manage  the  annual  reservoir  drawdown  to  meet  only  the 
needs  of  irrigation  and  not  for  alternating  winter  icing; 


2.  provide  a  minimum  flow  release  in  winter  for  the  benefit 
of  the  downstream  fishery  in  Willow  Creek;  and 

3.  fill  the  reservoir  by  spring,  taking  advantage  of  the 
high  runoff  flows. 


~>- 


YELLOW  WATER  RESERVOIR 

Yellow  Water  Reservoir  is  located  in  open  rangeland  behind  a 
37-foot-high  earth  dcun  on  Yellow  Water  Creek  within  the  Musselshell 
River  drainage  in  Petroleum  County.  This  irrigation  reservoir, 
built  in  19  39,  has  a  maximum  surface  area  of  about  150  acres. 

The  sport  fishery  of  Yellow  Water  Reservoir  has  been  sustained 
for  more  than  20  years  with  annual  plants  of  about  30,000  4-6  inch 
rainbow  trout.  It  is  a  productive  reservoir  having  excellent 
growth  rates  when  sufficient  water  is  present  to  allow  stocked 
trout  to  over-winter.  Irrigation  withdrawals  often  result  in  low 
water  levels  which  prevent  a  stable  sport  fishery  from  developing. 

The  reservoir  was  drained  in  the  mid-1980s  so  that  repairs 
could  be  made  on  the  dam.  No  fish  plants  were  made  from  1985-87 
due  to  low  water  levels.  Low  water  in  1989  caused  the  fish  plant 
to  be  reduced  to  5,000  fish.  In  the  future,  the  MDFWP  plans  to 
stock  larger  trout  (10,000  7-9  inches)  in  an  attempt  to  help 
stabilize  the  fishing,  particularly  in  low  water  years.  At 
present,  the  number  of  fish  in  the  reservoir  is  low,  but  the 
average  size  is  fairly  large. 
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